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HILARY TERM 



14 George III. B. R. 1774* 



Lee Ver/us GaNSEL. TuefJay, 

•^ ft5tll Jun. 

nrHlS came before the court upon a rule to fljcw caufc AbaUitr.iu 

why the defendant (liould not be difcharged out of the ^S^'J**' 
cuftody of the Warden of the Fleet ; upon the ground of his procefs, 
havlhg been illegally arrefted; that is, " that the Officer broke ^p^nthz 
«* int(? the apartment of the houfe where he lodged^^^ and door of a 
which he had rented by tlie year, for the fpace of eight and partmcnt, 
twenty years before. The breaking open the door was pofitively ggj'p"^ 
fworn to on the part of the defendant, and as pofitively denied peaaable 
by the officer ; who fwore, that the door was open, and that having ^y\c outer 
got his thigh in, a ftruggle enfucd, in which, after a time, he door oi the 
prevailed, and then arrefted the defendant. The entrance of 
the officer into the houfe was at the outer Alox^ and was admitted 
on all hands to have been peaceable and legal. 

Mr. Wallace^ Mr. Bear croft ^ Mr. T. Cowper^ and Mr. Buller 
(hewed caufe, 

FirJ}y It is necefTary upon an application of this kind, for the 
defendant to make out a clear cafe, and to entitle himfelf to the 
difcharge he claims beyond all controverfy or doubt. But here, 
the evidence is fo contradictory as to leave him no cafe in point 
of fadl ; and if it did, the law is againft him ; which introduces 
the fecond and the principal queflion in the caufc, " Whether 
** this lodging was the diuelluig-Jmife of the defendant, or 
« not?" 

The cafes upon burglary are material to the difcuffion of thU 
<]ue(lion« 

Vol. I. B la 



HILARY TERM 14 George HI. B. R. 

1774, In Lord Hffle, Hijl. Plac. Cor. 556. It is faid, that, " \i A. 

" hires a chamber in the houfe of B. for a certain time, wherein 



verfus ** J^c lodgeth, and during the time contrafted for it is broke 
Gansel. (c open, this is burglary j and the indiftment (hall fuppofe it to 
<< be dotnum manfionaUm of ^.'' But this is cdntradi£ted in many 
cafes ; particularly in Kelynge 83. where it is exprefsly laid down, 
that, *< As to an inmate who gocth in at the fame door as the 
<< owner of the houfe, he is in the nature of a lodger^ and if his 
*' chamber be broken open, it is burglary ; but the indictment ' 
'< muil be laid for breaking the dwelling- houfe of him that let 
** it, and not of the inmate,** 

In the prefent cafe Mr. Gaufd is only an inmate^ and therefore 
according to the above authority it cannot be faid to be his dwel- 
ling-houfe. 

Again, at the Qld Bailey feflions after Michaelmas term 1 701, 
it was held, per Holt Chief Juftice, " That where inmates have 
«« feparate rooms in a houfe, if they enter at the fame outer door 
«* as the owner ^ the rooms are not^ the dwelling- houfe of the 
«« inmates, but of the owner,** 

Confident with the opinions of thefe two great men,^is a 
decifion as late as Mich. 1 3 Geo. 3. ^< One Rogers was indiAed 
** for a burglary in the dwelling-houfe of Chandler, who rented 
<< only a (hop and parlour in it of the owner : The reft of the 
*' houfe was occupied by different inmates } the owner himfelf 
<* inhabiting no part of it. It was objected, that the burglary 
<( ought to have been laid in the manfion-houfe of the owner ; 
*^ each apartment in it being occupied by inmates. Sut all 
<< the Judges agreed, that it was properly laid ; elfe there would 
<' be no fecurity from burglary in fuch a cafe : But they likewife 
** held, that, if the owner had inhabited any part, it would 
•* have been clearly o^herwife." 

Thefe cafes by analogy (hew, that the apartment in queftion 
cannot be faid to be the dwelling-houfe of Mr. Ganfel. 

But, thirdly; fuppofing it were his dwelling-houfe, though 
Uk fuch cafe the bailiff ought not to break open , the door, 
y«t if be does> it will not invalidate the arreft ; for there are 
i^any cafes in which an arreft may be good^ though the cour 
duck of the officer is not ftridly right in point of law. lo 
fupport of this was cited Bro. Ahr. tit. Execution pi. \qq. tit. 
Tre/p. pi* 390.— 18 E. 4. 4. where the (heriff, upon a ^ri 
facias awarded^ broke open the houfe to take the goods. By 

Littleton 
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Littleton and the court ; trefpafs will lie for breaking the houfe, 1774. 
but the taking the goods was lawful./^ S. C Dakarts Sheriffs ' 

pag. 350. This is an authority in point ; and dearly proves that nftrfiit 
if it were the dwdiiog boufe of the defendant, it does not fol- ©*«•»*• 
low that the arreft is illegal. Upon the .whole therefore the 
defendant ought ndt to be diCcharged out of cuftody. 

An affidavit of Lit was offered to be read. Objeded ; that he One cqii«* 
ftood convi£led of perjury, and the convidion was produced.^- peijaiy, 1% 
But, per Lord Mansfield^ a conlri&ion upon a charge of perjury is L""^*? 
not fufficicnt, unlefs followed by a judgment; I know of no^«juds. 
cafe, where a convidion alone has-been an objection : Becaufe, 
upon a motion in arreft of judgment, it may be quafiied. 

Mr. Dunniftg, Mr. Mansfield^ Mr. Coxy and Mr. Murphy in 
fupport of the rule. 

The defendant was the y^/? proprietor of this apartment; as 
fuchy it was equally his Cafile^ in the legal fenfe of that word» 
as if he had occupied the nvhole houfe ; 'and he is equally inti- 
tied to proteflton in it. For the privilege which the law annexes 
to every man's houfe is the privilege of prote&ion, and with 
that view, and in that fenfe only, is a man's houfe faid ^' to be hit 
<' caftle." The defendant in this cafe had no right to (hut the 
houfe door ; but he had a right to (hut his ttnun door ; and if 
it might be broken open, what protedion or what fafety is 
there under fuch drcumftances ? It is therefore within the rea- 
fon of the privilege, though there may be no dire£t cafe in 
point. 

As to the cafes of burglary, it is clear that burglary may be 
committed in fuch an apartment : The only doubt is, whofe 
dwelling'houfe it (hould be called? But upon civil procefs 
neither a houfe nor lodging can be broken open. 

The term inmate^ cannot be applied to General Ganfel. In 
common acceptation it means rogue ^ vagabond^ ifc. it is not ap* 
plicable to a perfon who hires a di/Hn& apartment, unconne£^ed 
with the owner of the houfe. This is as much a diftinft pro« 
perty as the chambers of a college or of an inn of court, which 
have all one common entrance or fore-door : yet they are the 
dwelUng'houfes of the different perfons who inhabit them. By 
parity of reafon, a lodging is the man/ton of the perfon who 
hires it : and fo it is exprefsly laid down by Lord Coke^ 3 Injl^ 
fd. 6g. ,«' A chamber or room, be it upper or lower, wherein 
'^ any perfon doth inhabit or dwell, is D^mus manjionalis in 

B a «« L^fw*** 
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1774. " Law.** If fo, the ofliccr had no riglit to break open this 

■" apartment in execution of mefne procefs, 

verfui "As. to the abu/e of the procefs being no ground for difcharging 

Ganskl. the Defendant, it was anfwered, that in ail cafes of privilege, 
the party arretted is not left to feek his remedy by affion ; but 
the court does that which is the fubftantial Judice of the cafci 
atid places the Party in the fame (ituation as if there had been 
no abuie, or irregularity in the procefs j and e^ parte IVilfon^ I 
Atkyns 1^2*, was cited: JTir^w becoming bankrupt, a commiffion 
jlTued ; after which he was a i reded at the fuit of the petitioning 
creditor; and being in cullody, was charged with another aftion 
at ,the fuit of one IVafs. Upon petition to the Chancellor 10 
be difcharged out of cuftody upon both aflions, Lord Hardwicke 
faid, " Even at law where there is an irregular arreft, and an 
f^ advantage is taken of the irregularity to charge the party in 
•* cuftody at the fuit of another perfon, the court of law will 
'' difcharge him from both: and ordered the bankrupt to be 
** difcharged accordingly." 

Lord Mansfield faid, he had not much doubt at prefent, 
but it might be proper to look into the cafes, and alfo into 
fome that had not been cited. Curia advlfare vult. 

Afterwards, on ThurfJay 27th January 1774, Lord Mansfield 
delivered the opinion of the court as follows : 

This is an application on the part of General Ganfel to be 
difcharged out of cuftody on the following ground. That the 
procefs iffaed againft him by this court has been abufed, and 
his perfon illegally arreftcd ; for that the officer broke open the 
door of his apartment which by law he could not do : therefore 
the court ought to difcharge him, and put him in the fame 
condition as before the arreft* 

To this charge three defences are fet up on the part of the 
plaintiff in the adipn and of the officer complained againft. 
'X)\tfirji is, that in fa<ft the door v/2^h^not broken open ; but was 
previoufly open : ami the officer having got part of his body, that 
is to fay, his thigh in, after a ftruggle to get in the reft, in which 
he prev tiled, arrefted the defendant. The fecondy which goes 
to a denial of the whole ground of the application, is this ; 
** That the door which was broken open, the officer had a right to 
V break open, due notfce having been announced, and a rcfufal 
<* given." The third is, that fuppofing Mr. Gfl/^/i-/ founded in 
his spplication, as to the mode of the arreft being illegal} yet 

his 
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his remedy is by a£lion of trefpafs for breaking open the door, or 1774. 
by the niore fummary mode of attachment againft the officer ; * 

ncvcrthclcfs, that the fuppofed trefpafs upon his pcrfon is legal, ^^^r^^ 
for that the officer had a right to arreft him. Cawi«i« 

Thcfc are the three defences ; and as to the firjiy there is fo 
great a contrariety of evidence, that there mud be falfe fwearing. 
I doubt therefore where the truth lies : and fuppofing the fa£t 
contended for on the part of the pl.iintifF in the a£lion to be true, 
1 doubt as to the confequence : that is, if an a£lual breaking open 
of the door were illegal, I doubt as to the law, where a door being 
partly open \s JfjtU by the perfon who is within, againd the of- 
6ccr who is {Iruggling to get entrance. I doubt both as to the 
fact and the confequence ^ and therefore lay that entirely out of 
the cafe. 

Thcficond ground of defence and which makes the next quef^ 
tion in this cafe is. Whether this door might be lawfully broken 
open in execution oi mefne procefs ? And as to that, the cafe 
is this. Mr. Mayo was owner of this houfe, in which General 
Ganfel had at the time in queftlon, and for a long time before, 
taken the firft floor which con fi fled of two rooms, each of which 
had a door that opened upon the ftaircafe ; he had likcwifc up 
two pair of flairs, two rooms, eacli of which had a door that 
opened in the fame manner : he hud the ufe of the kitchen be* 
fides, and he rented thefe fcveral apartments as a lodger horn year 
to year^ though that circuniftance makes no difference. Mr. 
Mayo lived in the houfe ; and, which is the material part of the 
cafe, there is but one outer dozr to the houfe; at which Mr, 
Mayo enters to go to his apartment, and Mr. Ganfel to go to 
his. This is a fa£l concerning which there is no ccntroverfy. 
Mr. Ganfel was up two pair of flairs in his bed chamber, and as 
he fays, the door was locked ; and that after notice the officers 
broke it open j though nothing turns upon the notice or mode of 
breaking. The queftiop is, " Whether by law this door could 
'* be broken open. 

I (hould firft ftate however, that the outer door of the houfe 
was open^ and that the officers entered there legally. The 
queftion therefore turns upon t};e fubfequept breaking open of 
the bed-chamber door. 

The books talk of the privilege of a manfton-houfe and of" 
the privilege of the door of it, which cannot be broken open, 
yjjc whole queftioa will therefore turn upon tlic txtent of that 

JJ 3 whicH 
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17*^4. wtidi IS czllcd privilege. Now this rule of privilege, arifing 
■^ ffom a found maxim dpoiicyy is no privilege of a dehtor properly 

verfus fpeaking who abfaonda. from juilice in avoidance of legal procefs ; 

AN^if. 1^^^ -^ annexed to the i§ufe and door (to which door I forbear 
^t prefent to give tUiy particular epithet) for the proteBion of a 
man and his family. It is therefore by confequence only, that 
(he privilege is a pk^^ion to fuch a perfon, and not for his own 
fake. The found maxKn of policy is this, ^< that a greater evil 
^^ Jbould he avoiied for a lefsy and that a lefs good Jbould give way 
^* to a greater/* The outer door therefore or window of a man's 
houfe, fays the law, (hall riot be broken open by procefs. This 
has been long and well underftood. The ground' of it is this ; 
that otherwife the confequences would be fatal : for it would 
}eave the family within, naked and expofed to thieves and 
Tobbtrs* It is much better therefore, fays the law, that you 
Ihould wait for another opportunity, than do an z(k of violence, 
livhich may probably be attended with fuch dangerous confe* 
quences. But as this is a maxim of law in refpe£l of political 
juftice, and makes no part of the privilege of a debtor himfelf, 
it is to be taken^r/^/j^, and not to be extended by any equitable 
analogous interpretation. 

The oldeft cafe to be found in the books that takes notice 
pf this privilege and warrants it, and upon which authority it 
>vas allowed at all, is a cafe in the year-book 1 8 Ed. 4. pag^ 4. 
. pL 19. ** There, an afkion of trefpafs was brought for breaking 

** the outfT door in execution of z fieri facias. The court held, 
<< that trefpafs would lie, for the officer (hall not break open an 
!* outer door to execute his procefs : but when the officer had 
<< fo got in, he broke ope^ a Wunky and took out the goods that 
«< were in it ; in refpe£t of which they held, that trefpafs would 
f not lie ; for he had a right to break the trunk, and take the 
'< goods.'* \ quot^ this cafe not to imply that I (hould per« 
{laps have been of the fame opinion myfelf in a cafe of the firft 
impreffion \ but to (hew, that the rule of privilege is taken mod 
rigidly* Afterwards, in Semainis cafe, 5 Co, Mich, 2 Jac. 
page 93. the fame ftriA doArine was held, namely, << that 
^* bfeaking open the outer dooT was a trefpafs, but that taking 
f < away the goods was lawful/' In Telverton^ Mich. 44. EL 29. 
which was the fame cafe, Popham doubted whether even the 
Met door was privileged^ becaufe it would be a hindrance to 
juilice; but aferwardsi in Mich. % Jac. 5 Co. 92. b. 93 -^^ 

XI the 
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the whole court held, *« that the outer door ought not to be 1774* 
** irtien opef^% and grounded their opinion upon the fingk au- ^ 

thority of 18 Ed. 4, /. 4. pi. 19. hiefore quoted. You fee ^^j^ 
from hence with what rigour the privilege has been conftrued Gawm*. 
in the oldeft cafes. 

But no cafe or diAum has been cited at the bar, nor indeed 
did there ever exift a cafe, which intimated a doubt whether an 
inner door might not be broken open. In tlob. 62. and 2634 
among other outrageous things the bailiff broke open a charhber 
dooi*, having entered legally at the outer door; but fuch breaking 
was held lawful, the firft entrance at the outer door which was 
open, having been legal : and yet the latter was a very harfh 
cafe, for they broke in when the man and his wife were in bed^ 
and behaved with great violence and outrage. But I lay ftrefs oa 
this to (hew Yiovr Jlri^ly the privilege has been underftood, when 
the outer door or nvindow is fecure, and when the entrance hatf 
not been forcible through either of them, fo as to lay open thd 
houfe and its inhabitants to infult ;tnd violence from without ; 
but on the contrary has been quiet and peaceable. In addition 
to thefe authorities, I recolledl a note of a cafe lately determined, 
which fays, *< an inner door has no prote£lion at all." It was the 
cafe of Aftley and Pindar, and was heard in the year 1760, Mich^ 
I Geo. 3. There, all the other charges 9gainft the bailiffs wer9 
anfwered, except breaking the inner door, which was accom* 
panied with fuch violence, that the door fell, and the officer 
with it into the room : but all the court were of opinion, diat 
the officers having lawfully entered at the outer door, might 
break open the inner to execute the duty of their office. Befides 
thefe cafes, and in conformity to the principles upon which they 
.have gone, I (hall cite a very fenfible and material diftinfbioa 
from a book in my hands, which is Fofter C. L. title Homicide^ 
e. 8. feB, 20. which is this. " The rule that every man's houfe 
*^ is his caftle, when applied to arreils on legal procefs, has been 
*< carried as far as political judice will warrant, and perhaps 
** further than in the fcale of reafon and found policy they will 
<< warrant. But in cafes of life we muft adhere to rules well 
<< known and eftabliflied. But this rule is not one of thofe 
** that will admit of any extenjion. It muft, therefore, aa I have 
^* before hinted, be confined to the breach of windows and of 
<< outer doors intended for the fecurity of the houfe againft 
f^ pcrfons from without^, endeavouring to break ini»" 

B 4 ' This 
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1774. This brings the-qucftion to this point, «' Whether this wai 

^ •* the tftt/rr door to the houfe of the defendant ? for the law, we 

Leb - , 

wrfus ** have feen, docs not privilege an inner door." 

GAMtiL. It i^jis {jg^j^ fjjjj^ that this lodging is an houfe, and has an 
outer door; and it has been likened to the cafe of channbers in the 
inns of court and in collcgesi which have each an outer door that 
opens, like the door in quedion, upon the common ftaircafc, and 
wt^ich, in cafes of burglary, have been held to be the houfes of 
the refpe£live occupiers. The faft is, that from the nature of 
thofe buildings, they are all as fever al houfes, and h2i\t feparaie 
outer doors which are the extremity of obftruftion ; becaufe the 
Jlaircafe is no outer door. Again, they are enjoyed as feparate pro- 
perty : In Lincolt^S'Inuy they havp feparate eftatcs of inherit- 
ance \ in the others, they have eilates for life, and in colleges as 
long as they refide. So, if that which was one houfe originally 
^ comes to be divided into feparate tenements, and there is a dif- 
tin£l outer door to each, they will be feparate houfes, as 
NeivcafiU'hoitfe, 

The diftinQion therefore can only be between fevcral outer 
doors, and one outer door. 

How far Lord Hale meant to carry his opinion in the paflage 
that has been cited, it is diflicult to fay. Where a burglary is 
committed in the apartments of one who lodges in a houfe, the 
circumftance of the owner s living in it, or his occupying only 
a fliop or cellar in which he does nctjleep^ makes a very material 
difference as to the form of the indiciment ; for in the latter cafe 
the lodger lias the outer door entirely to himfelf ; and the burglary 
in fuch cafe, mud. be laid to be in the houfe of the lodger ; but 
it is otherwife in the former cafe, for there it muft be laid to be in 
the houfe of the owner. And notwithftanding the greatnefs of 
Lord Halts authority, it appears not clearly cxprefTed, or perhaps 
not fully cbnfidered ; at all events, wc muft not determine upon 
a fingle and uncertain diBum^ againft the many late and pofitive 
cafes, grounded on the oldeft decifions and moft eftabliflied 
principles. 

But, if there were nothing more to confute the do£lrinc which 
has exhnufled fo much learning and ingenuity in fupport of it, 
the abfurdity of the propofition would of itfelf be fufficient. 
And it is this, that whereas the greatejl houfe in London has 
but one outer door ; this gentleman having four rooms in one 
houfe, (hall Ikzscfour diltinfi outer doors. If any of them cculd 

'be 
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be faid to be an outer door, it mud be the door of the lower 1774* 
rooms i but the truth is, they are a// inner doors. - 

Therefore we are all moft clearly of opinioo, that by law, ^.jj""*^ 
this door was legally broken open. Cans ex.. 

With regard to the point of relief, in cafe the arrcft had been 
illegal, I give no opinion ; though I think it would depend upon 
the behaviour of the party applying. It is poflible a perfoa 
might come to a(k that relief^ under circum (lances of fuch 
grofs mifbehaviour as might induce the court to refufe it. 
Though the court, where a perfon is arreftcd who has been at- 
tending its procL-fs, will interpofe, not only by puni(hing the 
officer, but by difchargiiig the prifoner out of cuftody; yet cafes 
of this foit are always nvritters of difcretion with the court under 
their particular circumftances* — But it is not neceflary here to 
^ enter into that point ; as we are all clearly of opinion that Ge- 
neral Ganfel was legally arreftcd ; and, therefore, ought not to be 
difcharged. 

Per cur. Rule difcharged* 



Moore wrfus Magrath. Tuetdaf^ 

Fch. I'ft. 

pRROR upon a judgment of B. R. in Ireland in an ejc£l- One by 

ment brought for certain lands in the county of Rofcommon : aderatl'^nai 
Plea, not guilty. Upon the trial the jury found a fpecial verdift /ti/rand 
in fubftaricc as follows : his name 

" That Michael Moarc bcincj feifcd in fee of an undivided ^^^'^t^^- 

and for Jet* 

** moiety of certain lands in the county of Mayo^ and alfo of an timgtUe 
" undivided moiety of certain other lands in Kwps County, both "^'?^ 'J'^; 

* ^ ^ ... ^ vidcd make" 

" in right of his wife; and being like wife feifed of certain /iVjofhis 
*« lands, l^c. in the county of Rofcommon^ for which the ejeft- hnSr'^r. 
«« ment was brought, and of other lands in the counties of Clare tt»«'finafttr 
" and Galway ; all which latter were his paternal eftate, exe- grants the 
•* cuted a deed, bearing date the 2d of Oclober 1742, as fol- ^^»^ j"»^(- 

•* lows : //Vj, parti 

« This indenture tripartite, tfr. between Michael Moore of ]'^^l[^^' 
♦< Cloncoran in the county of Rofcommon Efq; of the one part, them, rojir*- 
•* and Robert Dillon of, tffr. of the 2d part, and Rofs Malion^ of, otkcTLs 
♦• lie. of the 3d part. Witneffeth, that the faid Michael Moore. ^'"*^'>^''"; 

hereJila- 
menti lu thfl^ng^om e/* Ireland j Habendum the faid undivided moietiti before granted, tcgetbcr 'with /»// 
ttber bis eftate in the kir.gdom ef Ireland, to A. to the fevcral ujes tliereinafter declared, andfar r.o cthtr 
tje wtatjoiver ; and then declares the ujes of the undivided moieties only. Per Cur, held that the 
grantor did not intend to pafs any lands but the undivided moieties, idly, Suppofing the fweep- 
jpg claufp di4 f J^cr.d to any stUr laiids, yet »o uft being declared of them, they dcfccnd to the beir 

ffor 
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1774. '* for and in canfidiration of the natural love and affeBim which 

-^ <* he hath to his nanu^ bloody zn^ family and for fettling and fc- 

ver\s ** curing the ont undivided moieties of the manors, ca(lle$| towns^ 
Maohath. cc lands, tenements, and hereditaments hercinrftcr mentioned, 
*< in his name, blood, and family, fubje£): to the payment of his 
** debts, fe'r. and in confideration of five (hillings to him by the 
«• faid Robert Dillon in hand paid, isfc. he the faid Michael 
*« Moore HATH granted, lie. and by thefc prcfents noTH 
«< grant, He. the one undivided moieties of all that and thofe 
' '< the manors, caftles, towns, lands, tenements, and hercdita- 
*< ments following, that is to fay,— Here the deed defcribes 
every part and parcel of the undivided moiety in the county of 
Mayo. — " As alfo all that," — H«rc the deed as minutely 
defcribes the undivided moiety in King's County : and proceeds 
as follows. " Together with all other the faid Michael Moore's 
<< landsy tenements and hereditaments in the kingdom of Ireland. 
, << To HAVE and to hold the faid undivided moieties of the faid 
<< manors, caftles, towns, lands, tenements and premifes, herein 
** before granted, or intended to be granted, with their and every 
. «* of their rights, members and appurtenances, together with all 
•* other the faid Michael Moore's ejlate in the kingdom of Ireland^ 
<* unto the faid Robert Dillon and his heirs, to the feveral ufes^ 
•< intents and purpofes herein after declared ^ limited, and appoint- 
ee ed, and to and for no other ufe^ intent or purpofe wkatfoever \ 
«< that is to fay, as for and concerning the one undivided moiety 
<< of the faid lands and premiiies lying and being in the county of 
** Mq^^ to the ufe and behoof of the faid Michael Moore and 
*• his heirs for the payment of debts, remainder to himfclf in: 
<< tail, remainder to Garret Moore for life, remainder . to the 
«< firft and other foBS of Garret Moore in ftrift fettlement, re- 
*< mainder to fourteen peribns of the name of Moore^ his brothers 
<< and coufins fucceflTnrely in taiUmale remsunder to his own: 
<< right heirs." The«»like ufes are repeated and declared refpeAing 
the undivided moiety in King's County^ except that a term of 
500 years is given to Rofr Mahon for the purpofe of fecuring a 
jointure of 200 /. a year, to Francis Aioore his wife ^ and to 
raife the fum of 1500 A for his daughters portions. 

«« That on the asth of March 1 743, Michael Moore died leaving 
<* Mary Moore, now Mary Cencannon, one of the leflbrs of the 
^ plaintiff in ejeAment, and Francis Mowe^ his co-heirs at law. 

•• That in Trinity term 1755, Garrett levied a fine and fuffered 
M ^ recovery of the R^common eftate to himfclf ia fee : and diedi 
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^ on the 4th of February 1767, without iffuc; Upon his 1774. 

•' death, Edmund Mo9re entered ^ and by leafc and relcafe, 28th • * 

«* and 29th of June 1 768, conrcycd the premifTes to Luke DUlon, '^^,}" 

" to the ufc of himfelf in tail-male ; remainder to John Moore Maceatm. 

«' for life, remainder to his firft and other fons in ftrift fettle- 

«* ment. That John being in the French fervice, was by 

«« decree in the Ekchequerj held to be difabled under (latute 

** 19 Geo, 2. to hold the faid eftate, and his intereft was decreed 

« to William Biggen as the firft informer, who affigned the fame 

** to Garret the defendant in eje£tment, who entered on the 12th 

<« of -rf/r//i77i," 

Upon this fpecial verdid, the court of King's Bench in Ireland 
gave judgment for the plaintiff; which was entered upon the 
record as follows : •* There forc,<iit is confidered that the faid 
•* John Magrath do recover again ft the faid Garret Moore his 
** faid feveral terms yet, ^c. in the faid demifed premiflls," l^c. 

For the plaintiff in error, Ohj. ift. It is not ftated upon the 
record that the defendant is guilty: therefore there is no 
verdi£l, and confequently there can be no judgment. — Rrfp^ 
In fubftance, the defendant is found guilty : fcr it is im- 
plied^ in faying, << that the plaintiff ihall recover the pre* 
" miiTes :'* the judgment therefore is merely informal, and may 
be amended. 

Ohj, 2dly. The plaintiff has no right to recover ; for it was 
clearly the intention of the donor to include, under the general 
fweeping claufe in the ^^td^ the whole of his eftates in Ireland 
sot before difpofed of, and to fettle them to the fame ufes as he 
had declared refpefling the two undivided moieties. — -^(//. His 
intention was only to fettle the undivided moieties, and the pre-^ 
amble takes notice of nothing eife ; therefore, if the intention is 
to govern, the lands in queftion did not pafs by the fweeping 
claufe. But fuppofing they did, no ufe is declared of them: 
Therefore they refult to the donor ; and confequently the 
lefibrs of the plaintiff are well entitled. Strong verfus Teat^ 
2 Bur, 912. 

Lord Mansfield, I am very clear. It might be plainer with -^ 

the deed : but, without feeing the deed, it is plaiji enough. 

Tills gentleman was feifed of an eftate in right of his wife, 
which cof)fifted of an undivided moiety of lands in the county of 
M^yOi and of another undivided moiety of lands in King's County: 
He iras Ul^cwife feifed of a paternal eftate in three other counties; 

and 
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lyy^. ahd his feat and rcfidence, at the time of making the deed in 



•- ' queftion, was upon his paternal eftate, the lands in difpute. 

wfus 'Yv/o qucftions arife; and the determination of either Is 

Macratm. fufficient. 

ill, Whether upon the true conftruclion of this deed the dono!^ 
has fettled his paternal cflate ? If he has, that has conveyed it 
to Mr. Dillon. 

2dly, Whether he lias declared any ufe of it ? If he has not, 
it mud refult to himfelf : for the declaration being that the eftatc 
(hould be to fuch ufcs as were declared^ and no otker^ unlefs he 
has declared fome ufe, there is no difpofal of it : and in order to 
difinherit an heir at law, a man mud give his eftate to fome* 
body elfe. 

With refpcft to the firft point, it,(lrikes me very ftrongly, that 
being fcifcd of a paternal cflare, and an eflate in right of his 
wife, it was reafonable he (hould not fettle both •, and I believe 
there was fome private motive for his fettling the one in pfe- 
fcrence to the oth^r ; but not feeing the deed we are at a lofs, 

i am of opinion that he never had an idea of conveying any 
part of thefe lands by the deed of 1742, though, by the blunder 
of the drawer, he may have ufc4 words that might extend to 
them. 

The deed begins with the preamble ufual in all fcttlcments; 
that is, by reciting what it is that the grantor intends to do ; and 
that, like the preamble to an aft of parliament, is the hey to what 
comes afterwards. Now the preamble does not mention a word 
of his paternal eftate : whereas, if it had been his intention to 
fettle that, would he not have added after the word *' moieties'* 
words to the effeft following, and alfo all other his lands, £3*r. in 
the kingdom of Ireland f It is fcarcely poflible, if he had an idea 
of including his paternal eflate in the fettlement, that he (hould 
recite his intention of fettling the one, and be totally filent as to 
the other, Again the deed goes on, with much tautology, to 
defcribe every part of each of the undivided moieties; moft mi- 
nutely and particularly : Would he do that, with an intention of 
pa(r]ng his /^/fr/7j/ edate by the fame deed, and make no de- 
fcription of it at all ? It is very common to put in a fweeping 
claufe ; and the ufe and objeft of it in general is^ to guard 
againd any accidental omilFion : but i^ (uph ^afesj it is meant to 
refer to cdates or \hings of the fame nature and defcription with 
^.hofe that have bet:n :;Irendy mcntioucd^ } an; therefore of 

\ 5 pplniQ^ 
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cpinion from the words of the preamble, that the donor did 1774* 
not intend to include his paternal eftate : and it is more than .^ • 

^ Moors 

probable that the drawer by midake omitted inf.rting the two verfus 
. counties before the words " in the kingdom of Ireland,*' Mac«atm« 

The fecond queftion is^ " Whether any ufe is declared of the 
** fweeping claufe ?" 

Now though he has minutely defqribed the ufes of the un- 
divided moieticsy he certainly has not declared any one ufe or 
limitation of the fweeping claufe. This circumdance alone 
is a ftrong argument in favour of the con(lru£lion which the 
court inclines to upon the fird point. But nothing can be fo 
clear, as that this edate mud refult to the heir, fince no ufe it 
declared of it. 

Mr. Judice ^l/lon, M. Judice TFU/cs, and Mr. Judicc JJh- 

hurfl concurred. 

Per Cur, judgment affirmed. 



Rex verfus Genge. ^/"^» 

"^ Fe^, 5th. 

'THE defendant was indided, for that he at a court leet, Oncwbba 

holden in and for the hundred of IVhitchurch in the a recant 
county of Dorfetj was, by the jury of the court, eleded coi\^ fri-oate Utt^ 
dable of the hundred j that he was a rcfiant and liable to ferve within the 

bufiaredf IS 

the office, and had notice of his ckftion j that the deward cer- not thcrc- 
tified in writing to all judices, ilfc. that the defendant was eleftcd [^om fcJ5)?' 
condable; but was not prefent nor was fworn ; and that the i^gihcof. 
defendant afterwards was fummoned to appear before a judicc fabUoltht 
of peace to take the oath of office, but he had re fu fed to be ^/'"f'''^*/. 

* ' And a cuj" 

fworn into, or to execute the oflice. The defendant pleaded the '^^w to cicdl 
general ifluc ; and the indi£lment was tried at the lad affizes at conrtabic is 
Dorchejlery when the jury found a fpecial verdift, dating in Z"^^- 
fubdance as follows : 

* That from time ivhereof the memory of man was not to the 
contrary^ there had been and was a court lect^ within and 
for the hundred of Whitchurch. That at I'uch court leet, two 
perfons being refants within the hundred, from time whereof 
the memory of man is not to the contrary, have, by the jury 
fworn at fuch court leet, been annually chofen to ferve the 
office of cojijiables of the faid hutidred. — That the manor of 
Woottm AbUts extends into and comprehends two tythings and 
110 more ; one of which tythiii^^s, from time whereof the memory 
^ man is nst to thf contrary^ hatli been and is within the hun- 

. drcd 
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1774. drcd of Whitchurch ; the other within and parcel of another hun- 
' dred. — That, from time whereof the memory of man is riot to 



^^Jui ^^^ contrary, there hath been and is a court leet within the 
CsNG£. manor of H^oottan Abhats^ at which court, the reCants within 
the faid two tythings from time whereof, iSc. have done fuit 
^ and fervice, and have been chofen tything-men of the faid ty- 
things. That there have b^en, time out ofmind^ and yet are eigh- 
teen other tythings, within the faid hundred \ and the rc(iantsof 
tfaofe tythings^yrom time nvherevf^ ^c. have done fuit and fcrvice 
at the court leet of the hundred \ and ferved as jurymen there, 
and been eligible^ eleEted^ znd ferved as cortfiables of the hundred : 
And that for twelve of the faid eighteen tythifigs, refiauts therein 
from time whereof, ^c. have annually been chofen in the court 
ket of the hundred to be tything*men. — That by undent cujiom 
the rejtants of the tything of Wootton Abbots have been chofen 
ztii ferved as jurymen in the leet of the hundred ; and have been 
"v ileBed by the jury of the court-leet of the hundred to be cotiflables 

of the hundred^ and have by fuch ancient cujiom ferved as fuch. 
That the defendant at a court leet holden, Is^c. for the hundred, 
was defied conftable of the hundred^ but not being prefent, the 
fteward made his certificate, ^c. (sTr. prout the indi£lment/ 
The queftion, for the opinion of the court upon this fpecial ver- 
did, was, whether the defendant was exempt from ferving the 
office of conjlable of the hundred of Whitchurch by reafon of his 
then being a rejtanty and an inhabitant of and within the tything 
of Wootton Abbots^ being a private leet within the leet of the 
hundred of Whitchurch ? 

This cafe was firft argued in laft Michaelmas term, by Mr. 
Serjeant T>avy for the profecutor, and Mr. Serjeant Burland for 
the defendant: And again this term, by Mr. Dunning for the 
profecutor, and Mr. Serjeant Glynn for the defendant. 

For the profecutor it was argued, that the defendant was not 
exempt. The offices of tythingman and conftable are not 
incompatible ; becaufe the duty of both is the fame, only the 
former is circumfcribed within narrower limits ; and in this 
cafe, the one jurifdi£lion is within the other. As to the ob- 
]e£lion that no man is obliged to do fuit at two ieets, the obli- 
gation on the defendant to do fuit as tythingman one day in a 
year, might be an excufe for his not attending the hundred court 
that day ; but it would be (ingular to fay, that the obligation of 
attending elfewhere, one day in a year, (hould exempt from ferv- 
ing the office of conftable which is annual and perennial. But 

the 
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the office of conftable is no fuit at all, therefore he is liable.— 1774. 

Tenants in ancient demefne are exempt tiomfuHj from fcrving — • 

the office of jurymen or attending the court Icct, and yet are ^ \^, 
liable to fcrvc the office of conftable. a Show, 75. i Ventr. 344. Glnc«. 
F. N. B. 161. 376. 

In 3 Kek. 230. Rex verfus King^ Lord Hale fays " rcgularfy 
<< a man who owe^ fuic to the leet, owes none to the hundred ; 
<< but chufing conftables is no article of the leet, and thirrefore 
^< the hundred (hall not be excluded as to this." In Freematty 348, 
349. S. C. Lord Hale is made to ufe the fame expreflion \ << that 
'< the conftable of an hundred is an article that the inferior leet 
" cannot qseddle in." But the cafe of the ^dcen verfus Jennings^ 
1 1 Mod. 215. is in point. There upon a fpeciai verdi£t the queflion 
was, whether the defendant, being an inhabitant of a particular 
leet| was excufed from fervingas high conftable of the hundred ? 
and the court held, he was not excufed. In 3 Keb. 230. Lord 
Hak adds, *' that by cuftom a man who owes fuit to the leet 
** may likewife owe fuit to the hundred :" Here fuch a cuftom 
is found. Therefore the defendant is liable. 

For the defendant it was inGfted, contra^ that he was exempt. 
I. Formerly all refiants were obliged to attend the leet of the 
hundred : but that being found inconvenient, by fending huf- 
bandmcn to a diftance from their home, the king granted in- 
ferior leets ; and from that time it was held, that no nKin (hould 
be bound to do fuit and fervice at tnifo different courts. Lord 
Cok^s Com. on Magna Charta. f- 35. 2 Lift. 7 1, and on ftat. 
Marlebridge^ f. lo. 2 Injl. 122. " If a man hath a houfc 
'^ within two leets, he (hall only do fuit where his perfon is 
*' commoiant ; and where his bed is, there he (hall be faid to be 
" commorant." So in Daltoffs Sheriffs 402, 403. and 2 Hawh. 
PL C. c. II. feff. 3. « no man is obliged to attend two leets, 
'* at the fame time, in the fame refpe6^.*' 2. If he docs not 
owe fuit and fervice to the fuperior leet, he is not compellable 
to take upon him any of the offices of the fuperior leet. As to 
die cafe of Rex verfus King^ 3 Keb. 230. and Freeman {a)j 348, 
349* they are books of no authority, nor is the cafe to be found 
in any contemporary reporter; They make Lord Ha/e talk 
tmintelligibly with refpe£t to the difference between borough and 
Ujdand towns ; and even contradift himfelf in faying, « that 
«< conftables were before the ftatute -," whereas in ^. PL Cor. 96^ 

(«) Lord Mmt^UU fiud, that fome of Ibe «a(es in Fremmt were very well Bt* 
poittd* 
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*774* ^^ exprcfsly fays, " they were introduced by the ftatutc of Win^ 

^ ' ** /j;i."— 1 1 Mod. is like wife a book of no authority : And it 19 

nferfus "^ reafon, becaufe the Lord, as it. is there tiid, may fit in the 

Ckmcc. ]ect, that a private man may be chofen conftable, 3dly. As to 

the cuftomj no fuch cuftom is found, nor was meant to be found, 

. as appears from the different expre/Tions ufed in the verdift. 

For, with refpeft to the manors the cuftom is found to be time 

§ui of mind, and the jury find it in all its parts. But with re« 

fpeft to the ty thing of Woottott Abbots ^ they only find that by 

ancient cuftom the refiants have been chofen, and by fuch ancient 

cuftom have ferved the office of conftable of the hundred ; but 

they do not find any obligation on them, or that any one was 

ever compelled to ferve. Therefore it is a finding of evidence^ 

. not of fafls : and if the finding be imperfect, it ought to be 

tried again. 

Lord Mansfield. There is no authority or diSlum whatfocver, 
by which it is held) that a refiant within a lect, within the 
hundred, is excufed from ferving the office of conftable of the 
hundred. Again, where there is a cuftom of the fort ftated 
in this fpeci^l verdi£l, there is no authority which fays that fuch 
m cuftom is not good. On the other hand, there is an exprefs 
authority of a cafe of Rex verfus King^ reported in two books^ 
each of which ftates the cafe in the fame way. It is ob- 
jefted, however, that thefc are books of no authority: but 
if both the reporters were the worft that ever reported, if 
fubftantially they report a cafe in the fnme way, it is demon- 
ftration of, the truth of what they report, or they could not 
agree. Here they agree in Lord Chief Juftice Hale\ faying^ 
«« that the choice of a conftable is no article of the bufincfs of a 
«* leet," and that it is no cxcufe that the party is within 'the ju- 
rifdi£lion of another leet. Another authority, in 11 Mod. 215, 
which is very panicular and ftrong, lays down the fame doflrine. 
And further. Lord Hale^ according to 3 Keble 230, ?dds, that if 
generally excufed, yet by cufzm one may be liiible. Here a 
atjlom is found by the verdi£t : -But an objedion is taken to the 
manner of finding it. I fliould have thought, between thcfc 
parties, the merits would have been tried without any cavil. 
The cafe comes before us upon 2l JPecial verdi^y which ftates, 
** that there has been a court lect from time whereof iSc. and 
** that two perfons from time whereof, £*fr. have been chofen, 
•* W<:." and therefore, when it afterwards fays by ^^ ancient cujlom^* 
it muft mean fuch cuftom as bcforcmentioned, which is " imme^ 

" moriaL*' 
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morial,^ I think ;io man can doubt of what the jury meant, 1774. 
and I think the words they have ufed convey their meaning* — — — ^ 
Therefore I am of opinion that the cuftom is fufficiently ^g^fis 
found. Genci. 

jffion Juftice. Ancient cuftom in this cafe is immemorial 
cuftom ; and I agree with my lord in thinking that fuch was 
the meaning of the jury. As to the party being exempt from 
ferving one office, on account of his obligation to difcharge the 
other, it is only meant that he is not liable to do it in the fame 
manner, at the fame time, in the fame refpedl. But the office 
of conftable of the hundred, according to Lord Hale^ is not an 
article within the jurifdi£lion of the leec— >He obferved that the ' 

do£)rine in Rfx vtvfus Bette/worthf 2 Show. 75. >vas well warranted. 

Mr. Juftice WiUes and Mr. Juftice -<^Ai/r/? concurred. Judg- 
ment for the king. 



Tones ver/us Randall. Afw^y, 

•^ "^ Fd. 7th, 

^ HIS was an zCtion upon a wager, whether a decree of the j^ j,, .^j^n 

court of Chancery would or would not be reverfed in "P®" * 
the houfe of lords ? Verdi£l for the plaintiff, damages fifty whether a 
guineas. l^'^^i r 

° the court of 

Upon a rule to fliew caufe, why there ftiould not be a new Chokary 
trial in this cafe, three objections were made to the fufficicncy ^y^Jfedon 
of the evidence given at the trial, ift. That a copy of the appeal to 
reverfal only, and not the minute book itfclf, was produced. of^oSij* 
adly. If fuch copy was admiffible, yet it ought to have been proof of the 

_ _^- . ^ , decree and 

upon Jtamps. 3dly. That the previous proceedings ought to reverfal is 
have been fliewn, whereas' the decree only was produced. wSwut' 

"LotA Alamfield. The minutes of the judgment are the fo- fl^ewingtlui 
lemn judgment itfelf : not a word is added upon the journals : proceedings 
and a copy of them may certainly be read in evidence ; for the ^^^"^f^ 
inconvenience would be endlefs, if the journals of the l^ufe of judgment 
lords were to be carried all over the kingdom. As to fuch copy ]*, idm^ffi- 
being ixpon Jlamps^ it was decided in Queen Ann/s time by the We, and 
opinion of all the judges of England^ that copies of the pro- ftamped. 
ceedings of parliament need not be Jlamped. Formerly a 
doubt was entertained, whether the minutes of the Houfe of 
Commons were admiffible, becaufe it is not a court of record ; 
but the journals of the Houfe of Lords have always been ad- ^ 

xnitted, even in criminal cafes* 

Vol. I. C Ajlon 
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^774* ^ofi Jufticc. They were fo in Rex verfus Oates. State t rials ^ 
Vol. iv. p. 44. €t videpage 38. — As to the previous proceedings, the 
w>! court held there was no neceffity to fliew them ; for the finglc 
Raicdall. fa£l in iffuc at the trial was, *' whether the decree of the court 
** of Chancery was rcverfcd," not what the previous proceedings 
were: and therefore proof of the decree^ and of its being rr- 
verfed^ was clearly fuiRcient. The rule was accordingly dif- 
charged. 

The next day, Mr. Dunning moved in arreft of judgment 
upon two grounds. 

' P^Kft% ^^^^ ^^ event was not contingent, but certain : Se-* 
eondlji that the contract was illegal upon the face of itj being 
eofttra honas mores* Vide infra^ 37. 



tt^idmfj^^ Rowland verfus Vcale, and others. 

In luiliftcar HP HIS was an zCtioii of trefpafs, aflault, and falfc imprifon- 

tioobypro* ment. Plea as to the trefpafs and aitault, not guilty r 

cefsoutof . . » o y 

m inferior Afid as to the imprifonment, a fpecial jtt(lificatibn.«»*< That 

SwftatS <« within the fee of TreimUan in the counties of Devt^i and 

•* that the « Cornwall^ there is a certain court of record holden at the 

«< below le. ^* caftle of Trematofif within the faid fee of Trematon, from three 

" vied kis <c fi,eeis to three vieeks : and that at a certain court heU, iic. 

« a plea'of *' the faid Andrew Veale levied his certain plaint againft the faid 

" on^* ** Tiftfliw/i/ Rowland^ in a certain plea of trefpafs upon the cafe, 

" cife; for «« for a caufe of aflion perfonal artfing %mihin the ^juri/diEfion of 

» a^M *' that court \ and thereupon fuch proceedings were had, (5*^. 

« arifing c< that afterwards, Istc, it was confidered by the faid court, that 

•* within ' 

<< the jurif- <* the faid Andrew fiiould recover againft the (aid Thomas Rofo^ 

•^ofiiw* •* land 14!. IS. for his damages, isfc. Upon which, Isfc. a 
'* court-," cc certain {ireccpt in writing iffucd, Wr. direded to the bailiff of 

^YcU '* ^^^91^^ ^^ ^^'^ ^^^' ^"^ ^'^^ ^^ ^^^ ^^^^ Thomas Duftn and 

enough, n JtrnMSSSii^^^ord minifters of the faid court, commandins 
Without let* -^(PR^^^ ^ . » o 

ting forth <^ tiiOT^if t^ the body of the faid Thomas Rowland and deliver 

%^^l^ w him te the keeper of, l^c. to be by him fafely kept, fo that 

th4i the de. u the faid keeper might have his body, Uc. at the next court to 

ca'Tn^in- ' *• be there held, Wr. after the date of the faid precept, £5V. 

ddjird cc which faid precept, the faid Andrew delivered to tlie faid 

witliin the 

jurifiiaioo. << Thomns Dunn^ and Robert Barnaferd^ requiring them to ez- 
« ecute the lame: Whereupon the faid Thomas Dunn and 
•< Robert Barnaford afterwardei ^c. took and arrefted the faid 

14 ^ Thmsu 



t 
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^ iT)omas Ratolandy and delivered him to the keeper, to be by 1774* 
** him fecurely kept» fo that he might have bis bcxly, iffc. 



<' at the next court; to be there held after the date of the faid ^^^, 

To this plea there was a fpecial demurrer^ which came on to* 
be argued laft Mrcb^e/mas term, when the court took time to 
Gonfider i and now Lord Mansfield delivered the opinion of the 
court as follows c 

Three exceptions have been taken to the defendants plea of 
jiidification. The JirJI is, that the defendants have not fuf- 
ficiently fet out the caufc of atlion, but have only faid that the 
plaintiff* below, levied his plaint^ in a plea of trefpafs on the cafe ; 
nor have they fet forth that the prefent plaintiff became indebted 
luithin the jtirifdiSHon of the court. Secondly ^ it is not alleged 
that the precept for taking the body was ever returned to the 
court. And thirdly^ that the writ was void, for that a certain 
day of return ^as not (hewn. 

With refped to the firfi, « that the plaint is fet out too genc^ 
<< rail/*, let us confider, what a plaint in an inferior court is»> 
In Lilly s PraSiical Regijler^ fol. 195* a plaint is in the nature 
of an original writ: the form is there faid to be thus : << A* B. 
'• queritur verfus C% D. de placito tratif^reffionis^ et futit plegia de 
" profeq. fcilicety John Doe et John Roe." Here the plaint is 
let forth as in Lilly —In Tirade verfus Hatcher^ Lev. Ent. foi. 
176. the plaint is fet out thus, •' levavit quandam querelamjuam 
•• verfus defendentem de placito tranfgrejfionis fuper cafutn tali" 
" terque fuperinde procejjitm fuiiJ* This differs frond that, only 
in alleging that the damages were afcertained by the re- 
coveiy. In t Lut, ^14. the plaint is fet out in the fame 
general manner. 

Formerly, the courts of WeJlminJler^Hall were much more 
(lri£l in regard to the fetting out proceedings of inferior Jurif- 
didlions ; and nothing was to be prefumcd in fs^TdlH^fi&jtfieir 
regularity : nor was it allowable to fet them out >i»id^i|.lE%£rr 
troceffum ejl : but thefe objeflions in point of form, have, of 
late years, been over-ruled in order to come at the real merits : 
And fo it was determined in 2 Lev, 81. Doe and ParmiUrm 
Hil. 24 55" 25 Car. 2. The fame doclrine is Hkewife laid down 
in f Ld. Raymond 80. upon the authority of 2 Lev. 81. though 
it is there faid, that the old books were to the contrary. But "* 

this obje£lion as to the plaint is fully anfwered, and the law 
(cttkd, an a Mod, 195. Biggin/on verfus Martin, upon a plea 

C 2 of 
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1774* ^^ juftification to an a£lion of trefpafs and falfe imprifonmentj 



— fetting forth generally ** that a plaint was entered in placita 

°Z!rfus ** tranfgrejftofiis in the court of Warwick with a ialiter pro* 

Vkali. ti gejfumi — exception was taken that it was not fct forth what 

kind of trefpafs it was ; but the court held it was well enough. 

If the caufe As to the latter part of this obje£lion, << that it is not dated in 

docf not " ^^^ P^^^> ^^*^ ^^ plaintiff became indebted within the jurif- 

ariff within « Jiflion,'* the fame liberality is to hold. For if the caufe of 

tion^,thede- a£bion did not arife within the jurifdidion, the defendant (hould 

fcndant • jj^yg availed himfelf of it by plea in the court below : or, if 

muft avail ' * 

himfelf of it it was uot alleged in the plaint below to be within the jurif- 
the'court diftion, it would have been bad on error, or writ of falfe judg- 
beiow: or, mcnt, and fo he might have taken advantage of it: but as 
lejed in the he has taken neither of tl efe methods, the prefumption is, that 
r^"to be ^^ caufe of aflion did arife within the jurifdi£lion. This very 
within the obje£iion was taken in the cafe of T'ltlcy verfus Foxall^ Trin, 
l" will i>e"* 3 J Geo. 2. in C. £. and over-ruled. That was a plea of juf- 

bad on writ ttfication to an aftion of falfe imprifonment, under procefs for a 

Oi error or 

iaMcjudg-, dcbt liTuing out of the Bcrcugh Court of Shrewjhury ; and there 

nitni. j^ ^jjj Y2XA as here, " that the defendant levied a plaint in a plea 

<< of trefpafs for a caufe of a£lion, ariiing within the jurifdi£tion 
•* of the court." Objeiled^ that it did not appear that the caufe 
' of a£)rion arofc within the jurifdiftion, or that the defendant be- 
came indebted there. The court faid, it wa) neceffary it fhould 
appear that the caufe of afiion did arife within the jurirdi£tion » 
but in the cafe before them it did appear as ftrongly as pofllble ; 
for it was ftated, *< that he levied a plaint in a caufe of a£tion 
«' arifing within the jurifdiftion.'* So here, it is exprefsly fet 
' forth that the plaint was for a caufe of adlion aridng within the 
jurifdiftion of the court. 
Where it is With regard to thc/econd objeAion, the diftin£lion whicli has 
cdTs^of^ri^. P^^^^^^^^ *5 ^^ ^^^ ncceffity of Hating that the writ was returned 
cuticn, it or not, is between a capias upon me/ne procefsy and a writ of 
fticwnthai cxccution. To a capias upon the former, the return of the 
-the precept precept muft be fet forth : but in the latter cafe it is unne- 

was return- ^ ^ivi r • • t^ •» 

ed; other, ceflary. Inc cafes m point are Doiley verfus Joliffe^ Lane 52. 

tit^J'!!"''^''^ and Hce'i cafe in 5 Rep. ^o. where the rcafon afTigned, why 
upon execution the return need not be fet forth, is, that after 
•execution, the plaintiff has had the cffcft of the fui't. But if the 
capias in procefs be not rerumcd, the arreft is tortious ; for there 
*thc obje£k of the writ is to enforce the appearance of the party. 
T}\e cafe cited at the bar» 2 RoL Abr. 563. pL 16. was upon 

fne/n0 
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mefne proceft.^^Freeman reifus Blevnttj i Salh. 409. was a 1774. 

plaint in repleTin entered in the (heriff's court in London^ and -* 

pleaded by the defendant as ferjeant at mace. Upon demurrer it ^^y-^, 
was objeded, that the precept was not returned ; and the ex- v*ai«, 
ception was allowed, becaufe the writ is a returnable procefsy 
and the ferjeant at mace a principal officer : otherwife, where the 
joftification under a procefs is by a fubordinate officer. -*In a 
Mod, 59. which I (hall prefently cite at large, one of the ob- 
je£lions was, that it was not alleged that the precept was re- 
turned ; but the court held that the officer was not puniQiable 
though he did not return the writ* 

The l^ft objedlion that has been taken in this cafe is^ that the 
writ is yoid not being returnable on a day certain^ but generallff • 
at the next court. Now it is dated in the prefent juftification The court 
that this court is holden from three weeks to three weeis^ and ^|J^ ,^^^ 
that this is an execution againft the body, not a writ upon ^f*^ ^^ 
mefne procefs. In fupport of this objef^ion, Cro. Car. 254. and the writ 
Dyer 262. b. pi. 33. Cro. Jac. 314.— 2 Bui. 36.— i Mod. 81. ^"^J^ 
were cited, but all thefe are cafes upon mefne procefs^ impar- body at the 
lance, or continuance. But* in Freeman 319. Hil. 1673, ^" * ^enJlT/: 
writ of falfe judgment to reverfe a recovery fufFered in an inferior *^ " K^ ^ 
court, amongft many exceptions, one was, that there is an im- certain need 
parlance adproximam curiam tent, and doth not fay fell, fuch a ^^^^ 
day ; and cited i Rol. Ahr. tit. Continuance^ 484. pi. 7. Cro. 
Car. 274. S. C. — But it was anfwered, that admitting it be 
error, yet all errors of that nature are falvcd by the parties ap- 
pearance. In 38 E. 3. 2. Brok. Ccntin. 48. 2 Croi. 284. it 
is laid down < that a mifcontinuance of a procefs is well aided 
by appearance of the parties ; as where one procefs is awarded 
for another, or mifreturned.' The reafon given in 2 Bui. 36. 
and Cro. Jac. 314. why a writ returnable at the next court 
generally, is not good, does not hold in the cafe of an execution ; 
for there the ground of it was this; that other wife the party, 
may be detained forty years, before any court is held. It 
ought therefore to have been (hewn for certain, when the court 
was to be held \ though it was there alleged, that it appeared 
by their jurifdidion, that the court was held de die in diem ; And 
yet the court were of opinion that the plea was ill. 

But the lad cafe in order of time has departed from this rule 
o{ (hewing a day certain, even upon mefne procefs: And that 
is the cafe of Crowder v. Goodwin^ 2 Mod. 58, 59. Mick* 
27 Car. 2. and was thus: In aflault and battery and falfe imprifon*. 
ment, there was a jufti(icatiou by procefs out of an inferior 

C 3 court. 
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1774* ^o^^^« 'Upon danurrer, federal exceptions were taken to the 
■■ pies ; the fecond waS| that the precept was to uke the plaintiflF^ 

iSSfcT* ^^^ ^*^® ^™ adproximam curiam^ which was not good, for k 
V^Ans^ fliould have been on a day certain* To this it was anfwered^ 
t^at it was well fet forth to have the plaintiff ad pro^imam curiam^ 
The Chief Juftice doubted, that upon this exception the plea 
was illy but the three other judges held it good : and it was 
argued at the bar to be well fet forth ; for how can a return be 
upon a day certain, when the judge may adjourn dc die in diem f 
But this cafe ia much ftronger than that, for here it is alleged 
upon the record that the court was holden from three weeks to 
three weeks : the day therefore was certain : Nam cerium efi quod 
cerium reddipotefi. 

We are, therefore, all of opinion, that thefe three objeAiona 
ought to be over-ruled, and judgment given for the defendant. 



^*»^fl^» Workman verju$ Leak£, 

An ktimfrn \^R« Lucas had obtained a rule to (hew caufe, why the dc« 
foiy^nou * fendant ihould not be difcharged upon filing common 

p«7*fa^ bail ; the caufe of aAion for which he was arreiled, accruing 
niofitbs P'>or to the infolveiit ad 12 Geo^ 3. c« 23. which act took place, 
^^"^S^dif. ^^ ^^ January 1772, and under which the defendant had ob* 
, chaffed un. tained his difcharge. The nature of the debt was as follows : 
deranmfol. jj^^ defendant had indorfed a note, dated the 2ath of Oaober 
whiebukes 1771, drawn by one Hodgfan^ payable to the defendant, or 
SieUiKt ' order, three months after date; and at the fame time he gave an 
'"^^*'* undertaking to pay to the . plaintiff a certain fum for good$ 
Ibr it It i^ then fold and dr:livered to the faid Hodgfon^ on fix months credit 
^!^i^^'' given for the faid goods. The defendant was arrefted upon the 
^tf^um m note. 



future. 



Mr. Lucas in fupport of the rule cited Lijte verfus Jenyns^ 
I Barnes 81. 

Mr. Juftice Wtlles mentioned the cafe of Macariy verfu^ 
Barrow^ 2 Str. 949. where the defendant, who was the drawer 
of certain bills protefted for non-acceptance, between the draw- 
ing and return became bankrupt \ and being fued to execution 
moved to be difcharged under the ftat. 5 Geo. 2. c. 30. feB. 7. 
and was difcharged accordingly. 

Lord Mansfield. Upon the motion I doubted ; but my clerl; 
has fince reminded me th^t ^pon application I have made twenty 
fuch orders^ 
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The words of the ftat* la Gio. 3. c. 23. fiff. 27. are much 1774. 
larger than thofc of the ftat. 5 Geo. 2. c. 30. feSf. 7. which — ■ 
latter ftatute mentions on]y fuch debts as were i^ur or pwing at ^rfiit 
thecioie the party became bankrupt; whereas thb ftatute ex- I^^ks* 
tende €0 all debts^ contra£ted, incurred, occafioned, owing, or 
gnwing due. I am clearly pf opinion diat this is debkmm in 
prmftntufolvindum in future : and con^quently, bping due on 
the I ft of Jamsary 1772, it is difchargcd under this a A. Other- 
wife, if it had depended upon a contingency: becaufe there, 
(ill the event happens, it is iio dcbt.^ 

The cluree other judges concurred. 

T^er cur. let the rule be made abfolute. 



iMto 



M 



Freame ct Uxor ver/us Pjnnecer. Siourdaf^ 

R. MorrU (hewed caufe why an award ihould not be fet 



Motion to 



aGde, and at the fame tj^ne moved to make abiblute a fet afide ao 



rule for an attachment for the non- performance of it. His grounds ^ nude " 
againft fetting afide the award were two; zft. That the appli- hf^^^ 
cation was too late, the award being a fubmiflion within ftat* the next 
9 (5* 10 fl^. 3. c. i^. /eel. 2. which provides, " that any arbi- i^*?*^""^ 
^* tration procured by corrupt or undue means ihall be adjudged i% publUh- 
*• void, i^c. {p as complaint of fuch corruption, i^c. be made ^j^^^* 
^ in the court where the rule is^nade for fubmiffion to fuch ar- too late; 
<< bitration, before the lad day of the next term, after fuch ar- tachment 
« bitration made and publifhed to the parties." In this cafe, the *^b«non. 
application was not originally made till after the expiration of ance of it 
that time. Therefore it is now too late. adiy. Upon the "*^^^ **** 
merits. 

Mr. Wallace^ Mr. Mansfield ^ and Mr. Dunning^ cotttra. That 
the objection to the award was within time ; the application 
being made as foon as they were called upon by a motion for 
an attachment to enforce the award. 



• N. S, In the cafe of Paget vcrfos jybeau^ Eafiir term «i Gee. 3. the iame j>oint 
•ocvrred. That was an adion upon a bond bearing date the a i ft of Sfpemhtr 1777 ; 
Pka, infelTeot debtors aA, 18 Of. ). e. $%. and that the caufe of a^ion was con* 
fnaed before the 28th of January^ 177S, when the aa took place. Replication 
fetdng fbith the condition of the bond, by which it appeared it was conditioned for 
payment on the aift of Se^emhtr 177S. To this the defendant demurred. The 
queftion was, whether the bond was difcharged ? The court took time to conflder j 
iwl a ftei t wui i s y la the fhi|ie term. Lord ldmuJUI4 delivered the opinion of the court, 
chat the bond wis dUcharged, i^on the authority of the above cafe of iFfkmmt 
iriffiit LcAlr* <. 

C 4 Lord 
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1774. Lord Mansfield after dating the claufe and provifo in the fta« 

• lute obfervcd, that though the firft claufe was inaccurately pen- 

^.-r/Ms ned| yet the meaning of it was fufficiently explained by the pro- 
PxHNicEx. y\[Q in fc£iion 2. and faid, he was extremely clear from the 
words of the provifo, that the time of obje£ling to an award is 
exprefsly limited to the laft day of the term next after it is pub- 
liflied. He was equally clear, that where no objediion is made 
within fuch limited time, the other fide may apply for an attach- 
ment to enforce the performance of the award. In this cafe the 
impeachment of the award being fubfequent to the time pre- 
fcribed by the ftatute, was therefore too late : And the motion 
for an attachment clearly regular. 

The court ordered the rule for fetting aCde the award to be 
difcharged, but without cofts : And that the attachment (hould 
lie in the office a month after bringing in the money before the 
maften 



Same day. R£X VerfuS SmITH. 

'Nocerfhrari Tl^R. Davtnpori had moved for a certiorari to the juftices 
ft«.^c?.i. ^f Middle/ex to remove an indidlment againft the defend- 

^' '4* ant upon the flatute of 30 Geo. 2. c. 24. for the more efiedual 

punifliment of perfons obtaining goods or money under falfe 
. pretences, iic. he faid, it was a doubt whether a certiorari 

would lie : and now, upon (hewing caufe, the court were clearly 

of opinion it would not. 



Same day. GOLDING qui tam VCr/uS BaRLOW. 

SluaruMw \>fR. Selwyn had obtained a rule for the plaintiff in 2 qui 

infurmer in IV I , _, .r-r» /v /*••• 

SL qui tam //7m auion, to give fecurity for the colts upon affidavit 

U^Zz^lo °f ^^^ lowncfs of his circumftances. 

give fecurity. Mr. Dunning now (hewed caufe, and inlifted that this was not 
the pra^ice. And Lord Mansfield faid, that the court 
wQjuld not do it in the cafe of a foreigner's* bemg a plaimiff; 
n^ in matters of property, except in ejeAment, where the 
leiTof of the plaintiff is an infant* But the quellion in this 



• yidt 2 Str, X206. Real et al. v. Afacfy^ where the court refiiied to ftay the pr^ 
ceedin^t in the cafe of SLjoreigner, ftpoji. Nuncomar v. Burdett^ Mkb* 15 Cio. )« 
where it was rcfufed upon motion in the firft inAance, as zjett/ed^lnu 

'•*■ cafe 
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cafe was put an end to by an affidavit^ dating the plaintiff to 1774. 
be a perfon of property* Whereupon the rule wa$ difcharged. 



GOLDINO 

verfus 
Bab LOW. 



BOUTEFLOUR VerfiiS COATES. 



Same day. 



rjPON a rule to (hew caufe why the defendant, who was Acertiacate 
a bankrupt and had obtained his certificate, (hould not be ^>^<:^>il^ a 

, bankrupt 

difcharged, the (hort ftate of the cafe was, that in a former from a debt 
. adion againft the defendant, he had given a bail-bond to thc^™'|js*'- 
iheriff, which was forfeited before the commiflion, by non-ap- commiffion 
pearance. The prefent aftion was brought upon this bail-bond, m^nt be^' 
and the defendant had obtained his certificate under the com- "?^ ^-. 
miflion, but . the judgment was not obtained till after the ceni- after the 
ficatc allowed, T*^?"* 

aJlowed. 

Mr« Mansfield for the defendant, Mr. Wallace for the plain- 
tiff, 

IjotA Mattifield. Here was a breach, and the penalty forfeit- 
ed ; therefore the debt was due, though execution could not be 
taken out for more than the damages* It. is not the cafe of a 
contingent debt, not reduced to a certainty ; which is not dif- 
charged by the certificate. 

The three other judges were of the fame opinion. Rule 
made abfolute. 



THE END OF HILARY TERM 1 4 GEORGE HI. 
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Whereby 
JfatutCf a 
fpecial au- 
thority is 
delegated 
to particQ* 
lar pcrfonSy 
^e€lins 
the frfferty 
ofindivi. 
duals, it 
mud be 
firiSily pur- 
sued ; and 
appear to 
be fo upon 
\\wface of 
their pro- 
ceedings. 



Rex verfus Croke. 

J) Y ftat. 9 Geo. 3. r. 89. entitled <^ an aft for making a rotd 
•* from Blackfriars Bri^i zcxoh St. Georges Fields^ Isfc*** a 
power is given to the mayor, aldermeu^ and commons in common 
council affimbUdy to treat with the owners, and occupiers of^ 
and other perfons inierefted in fuch houfes, lands, and tenements, 
as (hail be necejfary to be purchafecf for the purpofes of the a£^) 
for the purchafe of the fame : And it is enadted, <^ that all bodies 
<* politic, iSc. and every perfon poffcffed of, or intercfted in, any 
^* lands, l^c. which, by the faid mayor, aldermen^ and commons in 
** common council ajjemhled^ (hall be thought necejfary for any of the 
^* purpofes of the a£l, (hall have power to fell and convey any of 
<< fuch lands, ^c, to the mayor, commonalty^ and citizens of the 
<< city of London. And in cafe of refufal or inability to treat, 
'< then the juftices of the county of Surry at their quarter feOions, 
<< or at any adjournment, are required upon application of the 
^' faid mayor, aldermen, and commons in common council ajfemhled^ 
<< or of any perfons on their behalf, to i(rue a precept to the 
<^ (herifF to fummon a jury, who are to aflefs the value of 
*' fuch lands, and of the proportionahU value of the refpedive 
f < eftates and interefts claimed therein, notice in writing having 
^ been previoufly given to the perfons interefted, at leaft 
<( fourteen days before, and left at the dwelling-houfe or ufual 
*< place of abode of fuch perfon, or with foroe tenant of fuch 
*< lands, ii^.** and it is furtlier enafted, <' that all and every 
<' perfon and perfonSf who (hall have any mortgage or mort^ 
** gi^is on fuc&^land8| tenemental and hereditaments, noi 

« being 
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^ being im p^ejfivn thereof bf Tirtue of fuch mortgage or 1774* 



Rtx 



^ moTtgmget, flially on die Ceiuler of the |rinciptl money aAd "" 

<' intereft due thereon^ together wtth fix moathi interefl of ^^JU 

•• the fatd pritldpal moneff bjr the faid major^ nUernun^ and C*®**» 

^ enmmWf tti tmnmon eouneil affembkdy or by any perfon or 

** perfent whom they (hall appoint, immediately aflign fuch 

'< mortgage or mortgages to the faid majvr^ and commonalty and 

<< ciiizefu^ or fuch perfon or perfons as they (hall appoint in 

^< truft for them ; or, in cafe fuch mortgagee or mortgagees 

** (hall have notice in writing from the fatd mayor^ aldermen^ 

** and commons in ctimnwn council affimUcd^ that they will pay 

** off and difcharge the principal and intereft, which (hall be 

<* due on the faid mortgage or mortgages, at the end or ex- 

** piration of fix calendar months, to be computed from fuch 

^' notice given ; that then, at the end of the faid fix months, 

*« oir payment of the principal and intereft fo due, fuch mort- 

** gagec or mortgagees (hall afli^n his, her, or their interefts in 

<* the premifes to the faid mayor and commonalty and citizens^ 

<' or fuch perfon or perfons as they (hall appoint in truft for 

*^ them ; and in cafe fuch mortgagee or mortgagees (hall refufe 

^ to aflign as afotefaid, on fuch tender or payment, tlien all 

** intereft on every fuch mortgage, (hall ceafe and deter- 

« mine." 

The defendant, being a mortgagee out ofpojftjfton of a greater 
quantity of land than the commiflioners wanted, had infifted 
that he was entitled under the aft to the whole of fuch mort* 
gage money. The city refufed to comply with this demand ; 
whereupon a jury was empannelled, and the quarter fe(nons» 
upon a healing, made the following order. 

Surry^ to wit. <* Bb it remembred that in purfuance of an 
^ ad of parliament made in the 9th year, Vc. at a general quar- 
^ ter feffions of the peace, iic. holdcn, Vc. at Southwarh^ C5V. 
^ before Jofepb Mawhy, (s^c. juftices, i^c. aflSgned to keep the 
<* peace in the county aforeOnid, f^c. upon application being 
^ mad^t Ifc. by and on behalf of the mayor and commonalty and 
^ cHizitu of the city of London^ the faid court Md iflue a precept, 
^ direded to the (heriff of, lie. to empannel, tie. a competent 
^ number of perfons qualified to ferve on juries, tic. to in« 
*^ quire and aflefs upon their oaths, the value of all that pica 
^ of ground in the tenure or occupation of George Holroyd^ and 
<* of the frcfortionaUe value of the reJpeBive eftates and interefts 

f chimed thociiii or in any pan ihareofi fo that the faid court 

f • might 
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1774* *^ might give fuch judgment thereupon, as in and by the faid 
^ " a£i they ^ffre au^iorifed to give, and they lawfully mighty to 

•va^us ** ^^^ ^"d ^^^^ ^^ ^^>^ ground and premiflesi and the feveral and 
Caoke. (c refpefkive eftates and intcrefts therein, might be vefted in the 
*^ mayor and camrnQnalty and citizens of the faid city of LotkUn^ 
^* in and for the purpofes io the faid zQt mentioned : And after- 
*^ wards, to wit, at an adjournment. Isfc. out of fuch perfons, a 
** jury of twelve perfons are drawn, to inquire of the value of 
^< the faid premifles, and of the proportionable value of the re- 
<< fpe£live eftates and intereft claimed therein, or in any part 
<< thereof; who having proceeded to hear evidence given upon 
<< oath duly adminidered by the faid court, and what is alleged 
*< by the council on behalf of the mayor and commonalty and ci» 
*< tizens of the faid city of London^ and on proof upon oath of 
<< due notice having been given to Benjamin Croie, i^c. of Primro/i 
V Street, tsfc. a mortgagee or aflignee of the premifles, of this 
<r application to the court, for their verdid upon their oaths, 
<< fay, that the eftate and interefts in the faid premifles for and 
<< during the remainder of a leafe, of amongft others the faid 
** premifles claimed by the faid Benjamin Croie as a mortgagee 
. «< or aflignee thereof, of which leafe there were four years un- 
** expired at Michaelmas 1 772, are of the value of 200 /. There- 
** fore it is confidered and adjudged by the faid court, that the 
** faid fumof 200/. fo found by the faid jury in manner afore? 
•* faid^ be the value of the /aid e/late and interefii and they do 
<< aflefs and award, that tlie fame be paid for the purchafe there- 
'* of, to the faid Benjamin Croke^ or to fuch other per/on or perfons 
<« as is or are feifed of or interejled in the fame, according to his 
«* and their refpecfive efl:ates or interefts therein, on making 
<< out a good title to the fame, and executing proper convey- 
*< ances and aflTignments thereof, to the mayor and comtnonalty and 
«* citizens of the faid city of London.** 

This order being removed by certiorari^ Mr. Bearcroft on tht 
part of the defendant, took four exceptions. 

Firjl^ it is not ftated that the " mayor^ aldermen, and cofnmonr 
** in common council aflTembled,'* have adjudged tliefe lands to be 
tjecejfary for the purpofe. Secondly^ It is ftated, that the applica- 
tion was made by the mayor, commonalty^ and citizens, inftead of 
being made by the ** mayor, aldermen, and commons in common coun^ 
** cil afl^emblcd," as the adl direds. Thirdly^ it is not ftated, whe- 
ther the defendant is a mortgagee in or out of pofleflion, but 
only that he is a mortgagee: which is uncertain and infufficient, 

becaufe 



EASTER TERM 14 George III. B. R. 29 

becaule a fpecial provlfion is made by the a£l with refpedl to a 1774. 
mortgagee out of pofleflion, which provifion has not been com- 



Rev 

plied with in this cafe. Fourthly, that though the proceedings ^^y-^, 
appear upon the face of them to have been at different times, Caoxe. 
they are all dated in the pad, inftead of the prefent tenfe, 
which is fatal : becaufe all proceedings before juftices, being 
fuppofed to be entered at the moment, ought to be in the pre- 
fent tenfe. And he cited Ld. Raym. 1347. Rexr. Roberts j i £/r. 1 
6o8. fame cafe, as an authority in point. ^ 

To this it was anfwered by Mr. ferjeant Gljnn for the profe. 
cution, I ft* That there is no need of any afi of the mayors ai* 
dirmen aifd commons, in common council aflembled, adjudging that 
the lands are necejfary to be purchafed ; for they are the perfons 
who apply to purchafe the lands, and therefore of neceflity appear 
to adjudge them neceflary to be purchafed. 2dly. The appli- 
cation by the mayor, commonalty, and citizens is well enough, 
for they are the corporation, and include the mayor, aldermen 
and commons in common council aflembled, who are the repr^. 
fentatives and the ailing part of the corporation. 3dly. It is 
immaterial to ftate whether the mortgagee was in or out ^f pof- 
feflion, for in either cafe he has an eftate and interejl ; therefore 
the feflions had jurifdidion ; and the a£l does not require that a 
tender ihould be made of the whole mortgage money, but only 
for fuch part as (hall be neceflary for the purpofes of the a£l. 
4thly. The ftating a paft tranfa£lion is more properly cxpreffed 
in the pad, than in the prefent tenfe. 

Lord Mansfield. This is a fpecial authority delegated by aft 
of parliament to particular perfons, to take away a man's pro- 
perty and eftate againft his will j therefore it mud htJlriHly pur- 
fued, and mud appear to be fo upon xYitface of the order. 

Several objections have been taken to this order in point of The mayor^ 
form, which are material, id. That the mayor, aldermen, and and'««' 
commons, in common council aflemblcd, have not given an opinion, "'e"' »n am- 
that the lands are neccflary to be purchafed, nor that an appli- ajjmhud^ 
cation was made by them to the judices, but that an appli- %^^^\x^h 
cation was made by the mayor, commonalty, and citizens. Now fcribcd by 
they are two didin£t things ; the one is a feleEl body, the other cmm^Mi^ 
is the corporation at large : and we cannot here go into any faft »«<^ nViW«, 
tendmg to reconcile luch didinction, or to (hew that m truth the latter 
the latter are the proper perfons. But it ought to have been j^J:'"^^* '^** 
dated, that the mayor, aldermen, and commons, in common 
council afiembied, had given fuch opinion ; and that an applica- 
tion bad been made by them to the judices. 

4 There 



^774* There ie another objedion in point of form^ which is not 
' mentioned at the bar \ which i5» that the order does not (late 



^5^, that a notice nvas given in writing to Mr. Croie according to the 
Cboxe. requifites fpcctfied in the zCt-y but only fays <* upon proof of 

U^t^artiw ** A/ notice having been given to him," which is infufficicnt^ 

larfonn of a particular notice being fpecified by the aft. 

preferibed, it ma A he fully fet out and prwfily purfued ; An allegattim tkat dtitueiuevnA givtn is not 
lufiicicnt. 

Tbeadjudi* ^^ ^^ ^^^ ^^^^ ^P^^^ ^^^ merits, it appears, that the defendant 
cation muft ig a mortgagee out of pofleiBon of this piece and of fome other 
provifions lands for a term of yeara of which four only are to come. Now 
o£ the aa. ^ ^£1 has made an txprefi provifion iii the cafe of a mortgagee 
out of pofleffion, and has dircfled, that upon payment of principal^ 
intereft and cods, the mortgagee {hall make an affignment of 
his mortgage* The reafon feems to be this ; that there can be 
no account to fettle between mortgagor and mortgagee ; and no 
injaftice is done in refpeft of the mortgagor^ becaufe the mort^ 
gagee might always aflign to any other perfon. As to a mort<» 
gagee in pofleflion, the zdt is totally filent. But the city, inftead 
of proceeding upon the claufe abovementioned, have eonfidered 
the defendant as a proprietor having an intereft in the whole land t 
befides, the mortgagor is not fummoned, nor made a party, nor 
is any fum adjudged to him ; and inftead of fixing the v;ilue and 
proportion of each refpeftive intereft, they have adjudged that 
the 200 /• (hall be paid to the defendant, or to fuch other perfon 
as (hall be feifed^ tsfc» according to their intereft. Who that 
perfon is, or what proportion he is entitled to, does not appear. 
Therefore both in point of fubftance, as well as in form, this 
order is greatly defe£tive* 

We defire not to be underftood to give our opinion that the 

city may not proceed againft the mortgagor and mortgagee as 

perfons interefted under Utttjirjl claufe ; but then they muft both 

be joined* 

A aefedive ^on^ Juftice. This order is very defe£live. The want of 

cor^by tte notice to the mortgagor is very material : find with refpe£l to the 

appearance mortgagee, the notice required by the z€t ought to have been 

'**'^^ fully fet out, and precifely purfued : and it is not cured by his 

appearance^ 

The adjudication and award7>f the value, does not anfwer the 
dire^on of the zQl ; which fays, that judgment may be given 
of the refpeBive interefts ; whereas this order is to pay the 200 /• 
to the defendant, or fuck perCwii at AmUIii imticfted therein : 

This 
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ThU i« no apportionment or declaration of the refpcftivc in- 1774. 
lerefts ; and therefore it is infufficient. ■■ ■ 1 

Mr* Jufticc /failles and Mr. Jufticc ^Ar/r;^ concurred. 

Per Cur. Let the Order be quaflied. 



Wright wr/ir^ HoLFORD. ^"^, 

AftrU 22d. 

^T'HIS isrzs a cafe out of Chancery upon th? conftruclion of Devife " «• 
a will, and the material fadls were as follow ; alTand eve- 

That by articles of agreement bearing date the day rythc 

^ J !•• rj'f • daughter 

of — — 1755, and entered mto in conhderation of marriage, and 
the teftatrix Ccnflantia Maria Hciford was empowered to difpofc ^V^^^^^a 
from time to time by deed, attefted by tv/o witnelTes, or by will the heirs of 
duly attefted by three witncfliis, of fuch cftates as fliould come Jj^^^^^^. 
to Jier during her coverture. In the fame year the marriage fuchdaugh. 
was had; and on the 2 ill of Jpril 1758, upon the death of her i^e'than 
ancle, who was tenant for life of the ellates in qucftion, flic one* to take 
became entitled by dtfcent, as co-heir, to one undivided moiety in common, 
of the foid eftates. On the 3d of uMay 1 75 8, (he made her will, jSnt^te-** 
and appointed << All her faid undivided moiety, to trudges, to nanu^and 
• the ufe of her hufband Peter Holford for life, with limita- ^rJbisLtf 
•• tion to prcferve contingent ufes, remainder to her fons to be to the ufe of 
*' begotten on her body, and in default of fuch ifTue, to the trix*s right 
•* ufe of all and every the daughter and daughters of the faid Ij^|J!jj"cr»^ 
" PeUr H^Iford^ and her the faid Conflatitia Maria Holford^ takecrof» 
" lawfully to be begotten, and to the heirs of their body and "^^"^^ *"• 
^ bodies; fuch daughters, if more than one,. to take as tenants 
*< in common, and not as joint-tenants; and for default of fuch 
" iflue, to the ufe of her right heir." 

The teftatrix died, leaving John Wright ^\itr heir at law; 
and leaving by her fecond hufband, two daughters, Cenjl^ntia 
and Catherine : Confiantia died at the age of two years ; Peter 
Holford^ John Wright^ and Catherine Hoiford .living. The 
queftion for the opinion of the Court was, Whether on the 
death of the daughter Confiantia Holford, without iflue, the 
plaintiff, Wright, as heir at law, became entitled to the fliare of 
the eftate of Confiantia Holford \ or whether there were crofs 
remainders between the daughters. 

Mr. Serjeant HUl, on behalf of the plaintiff, the Jieir at law^ 
ftatc4 it to be a principle of lawi as old as the tUnc of H^^ 7. that 

an 
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iy^4. an heir at law is not to be difinherited, but by an expre/s de« 

— vxfc or tteceffary implication : A probable intent or conje£lure 

^e^us^ is not fufficient. 13 H. 7, 17. *• Gardiner v. Sheldon. Vaugban 
HoLFOjij>. 262. 268. S. E. Therefore without fuch exprefs devifc, or 
necefTary implication, no crofs ren^ainder could be raifed in the 
prefent cafe. Firft then, as to exprefs words, there can be no 
pretence of any in the devife in queftion. A;id fecondly. There 
are no words from whence to infer by Hecejfary implication, that 
it was clearly the intention of the teftatrix to create crofs re« 
mainders as between the daughters. On the contrary, the words 
are in fubftance the fame as thofe in the cafes of Comber r. 
Hilif 2 Str. 969. and Williams v. Brown^ 2 Str. 996. in both 
of which the court was clearly of opinion againft raifing crofs 
remainders. In Comber v. Hill the devife was " To Richard 
** Holden and Elizabeth Holden^ equally to be divided, and 
** to the heirs of their refpedllve bodies, and for default 
•• of fuch iflue, to Ann Holden in fee.** In Williams v. Brown 
the teftator devifed <* to the ufe of all and every the child 
*< and children, both male and female, born and to be born of 
« the body of Mehetabely equally to be divided between them, 
*< and of the heirs of their refpeHive bodies ; for want of fuch 
<* heirs, remainder over." If thefe cafes differ at all from the 
prefent, it is only in the addition of the word " refpedlive,*' 
whicli if inferted here would have been fuperfluous; becaufe by 
«' fuch ijfue** is neccffarily implied refpeSlive iffue ; and fo it is laid 
down by Lord Cowper in Cook v. Cooh^ 2 Fern. 545, 6. ** a de- 
*^ vife to the teftator's two daughters, and their iffue ; and in 
« default of fuch iflue to J. S. they have a joint eftate for life, 
<< and feveral inheritances : if one of the daughters dies without 
<< iffue there (hall not be crofs remainders : but hei' moiety (hall 
«' go over to the remainder-man for wznto( fuch iffue, i. c. rr- 
«* fpeHive iffue." — ^Thirdly, In moft of the cafes where the im- 
plication has been raifed, it has been in favour of the heir at 
law. It was fo in the cafe of Doe^ on the demife of Bur^fille v. 
Burville^ Pdfch. 1773, ^* ^' ^^^ ^^ ^^^ implication had not 
been raifed, the eftate would have gone from the heir at law. 
That confideration was likewife the principal ground upon 
which the cafe of Holmes v. Meynell was determine'd, T. Raym. 
453. Sit T. yoneSf 172. and the cafes there cited; 13 H. 7. 17, 
4 Leon. 14. pL 51. and Dyer, 330. Clache*s cafe fupports the 
'fame dofkrine. Fourthly^ It is a rule, that crofs remainders can- 
not be implied between more than' two. In Cro. Jac. 656. 
a devife to three and the heir of their bodies, and in default of 

' iffue 
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tflue remainder oter, was htld not to create crofs-remainder^i I774* 

It is true, that in this cafe there were in fa£l only two 5 yet there ■ 

might have been more, and therefore it is within the reafon of ^^3Jl 
the above principle. Lajlly^ a crofs-remainder is never favoured Hol»o»i 
in lawj and fo Lord Hardwicke held in r Atkyns 580; confirm- 
ing at the fame time the fettled and edablifiied do£lrine, that it 
can only be raifed by an implication abfoluteiy necciTary. As 
all the cafes therefore, where crofs-remaindets have been aliowedt 
are either in favour of the heir at law, or under circumflances in 
which the eflate would otherwife have gone from him, and as 
no certain intent appears in this cafe to raife them, the court 
will not imply them againft the title of the prefcnt heir. 

Mr. Hargrove contri for the defendant. The expreffion ** to 
^ all and every the daughter and daughters, and the heirs of 
•* their body and hodhs^^ not only furnifhes a necejjary implication j 
but exprefsly creates crofs-remainders as between them. For 
firfty if there had been one daughter only, (he would clearly have 
taken the whole eflate by this devife, in exclufion of the heir at 
law ; and of courfe it M'as impoffible that the tcftatrix in the one 
cafe fhould intend to give her the whole, and in the other only 
half. Again, the wbrds •* in default of fuch ifiue," can neither 
be conftrued nor applied in any other manner than as relative to 
the iffue of all and every daughter ; which plainly fliews that 
the reverfion in fee was not to come into pofTcflion, but upon 
failure of iflue of every daughter. In anfwer to the authorities, 
he cited a cafe Mich. 13 C5f 14 Eli^, anon, in Dyer 303. pL 49. 
•* The teftator devifed two parts of his cftate to his four younger 
•• fons, and the heirs male of their bodies begotten, and if they all 
*• die without iffue male of their bodies, or any of their bodies, 
•* the two parts were to revert to the right heirs of the devifor. 
" Three of the younger fons died ; and the court were of opinion, 
•* that the furvivor had an eftate-tail in the whole two parts." 
Again in 4 Leon. 14. pi. 51. dted by Serjeant /////, it was in 
terms exprefsly adjudged, " that the eldeft fon (hould take the 
•* eflate by the implicative devife.'* But he relied principally 
on the cafe of Holmes verfus Meynelly Raym. 453. reported like- 
Wife in Potlekfen 425. as in point. The devife there was •« to 
•* the teflator^s two daughters and their heirs, equally to be di- 
^* vided bctweeh them, and in cafe they happen to die without 
*^ ifTue, th^n to his nephew Francis in tail." — And the court 
held, ** that Francis took nothing till both were dead without 
•« ifluc.'* As to Clacie*s cafe, it was determined upon the 
particular words which amounted to a fpecial limitation of tha 
Vol. I, D cftate 
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1774. cftate of the tcftator himfclf ; under which circumftances, the 

-*" court held there could be no implication of a crofs-remainden 

verjut So in 'Dyer 326. in the margin, it is faid to have been held by the 

HoLroRD. court, that if a devife be to two brothers in tail, and if they die 

to the daughter ; if one dies without i Jue, it is no crofs-re- 

mainder ; becaufe there is an exprefs eftate^ and therefore it 

fliall not be taken by implication. 

With refpeft to the cafe of Gilbert verfus Witty and others*. 
Cro. Jac, 655. there were two reafons againft implying crofs- 
remainders in that cafe. The fird, that it was a devife to three 
fons feverally by exprefs limitation ; and fecondly, becaufe it is 
a univerfal principle, that there cannot be a crofs- remainder by 
ittiplication between more than two. With refpeft to Comber 
verfus Hillj he took this didinction ; that, in that cafe, the 
words ** all and every^* were omitted, and the word ** r^- 
** fpeElivi^ is not inferted in the cafe in queftion. The cafe of 
Williams^ verfus Brown is rather (Ironger in favour of the plain- 
tiff, the words << all and every'* being there made ufe of} 
but the chief ground upon which the court decided &at cafe 
was the infertion of the word " refpeBive.** With regard to the 
cafe in Atlt. 580. he faid it was fufficient to obferve, that the 
court determined it abfolutely upon the expreffion in the will 
— to their ^^feveraP* and ** refpeBivi^ iflues. 

The court took time to confider. — Afterwards, on Monday the 
1 6th of Mayy Lord Mansfield delivered the opinion of the courts 
which he introduced as follows r 

I found it a cuftom, in cafes fent by the court of Chancery for 
our opinion, to certify it privately to the Lord Chancellor in writ- 
ing, without declaring in this court either the opinion itfelf, or 
the reafons upon which it was grounded. But I think the cuftom^ 
wrong, as well as unfatisfa£lory to the bar : and therefore in the 
two cafes that now wait bur certificate, and for the future, we 
fliall declare our opinion in this court. 

Our certificate in thfe prcfent cafe is ih thefe words—-*' There ' 
•* arc no words In the inftrument, bearing date the 3d of May^ 
•* 1758, which intimate any intention to limit over the refpeBive 
** (hares of the two daughters dying without heirs of their bo* 

dies refpeBiveJy: on the contrary, the limitation over is of the 

whole eftate, limited to all the daughters, and is to take place,. 
*< on the exprefs contingency of failure of all and every the 
** daughter and daughters, and the heirs of their bodyznd bodies p 
«* and the limitation over on default o{ Jucb ijfue is, to the heir 
** at law. Confequcntly we arc of opinion^ that as nothing is 

«* g^vea 
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** given to the heir at law, whilft any of the daughters or ikeir 1774. 
ifut continue, ihey mu(t aoiongd thcmfelves take crofs-rc- 



«« mainders." ,W..ght 

vcrjtts 

iV. B. Lord Mansfield added, that the introduftory words of Holfoad. 
" there being nothing in the inftrument of May 3d, 1758, which 
** ibewed the limitation over to the right heir was to take 
*^ place upon failure of either of the daughters and their ifluc 
** refpeBively!* were emphatically put in, in anfwerto the cafes 
of Comber verfus Hill^ and Williatns verfus Browrtj cited in the 
argument by Serjeant Hill ; and in order to fatisfy his doubts. 



Rex verfus Clarke. Saturday^ 

*T H IS was a conviftion upon ftat. 33 Hen. 8. c. 9. fe^. 16. One, con. 
^ in effea as follows : ''f^.^ ^ 

playing at 

•• Be it remembered, that on, ^c. Samuel Poweyy and Stephen towis, upon 
•* Bulling of, Wc. came before me William Codrington^ one, Wr* Hen, s, Jo, 
" and gave me to underlland and be informed, that Thomas f^- '6-." 
•* Clarke of , iffc. labourer, on the i6th of Augufi 1773, did ufc able as a 
" and play at a certafn unlawful game with bowls and pitis^ called '^^^^''f^ 
** bonvlrujbing^ with divers liege fubjefts of our faid lord the 
** king"i and did then and there obtain and receive divers fums 
** of money of the faid fubjefts playing at the faid game, againft 
" the form of the ftatutes in that cafe, ^c, and againft the peace, 
** Wt\ and pray that the faid TJsomas Clarke may be convifted of 
" the faid offence : Whereupon afterwards, on the 8th of Sep* 
•* iember 1773, the faid Thomas Clarke being apprehended and 
" brought before me, dsfr. to anfwer to the faid charge, l^c* 
" the firid Thomas Clarke \% aflced by me, if he can fay anything 
** for himfclf why he the faid Thomas Clarke (hould not be 
*' conviAed of the prcmifes above charged upon him, lafc. and 
'* thereupon the faid Thomas Clarke, of his own accord, fully 
" acknowledges the premifes, ^c. to be true as charged, and 
•* docs not (hew to me any fufficient caufe why he (hould not 
** be convi£led thereof. Whereupon all and fingular the pre- 
•* mifcs, Wc. being confidcred, and due deliberation being there- 
" unto had, I do adjudge and determine that the faid Thomas 
^ Clarke is guilty of the premifes, isfc. and that the faid Tha^ 
•* mas Clarke is therefore an idle and diforderly per/on^ and is alfo 
^^ therefore a rogue and vagabond, within the true intent and 
^' meaning of the ftatutes in that cafe made and provided. And 
•' the (aid Thomas Clarke is accordingly by mc convifked of the 

Da •* offence 
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1 7 74* " offence charged upon him in and by the faid information^ 
" and of being an' sdli and diforderly per/on^ and a ro^w/ and 
r/tfx " vagabond in form aforefai'd : and I do hereby adjudge and order 
CiAkre. « that the faid Thomas Clarke be therefore committed to the 
«* houfc of corrcftion, there to remain for the fpace of one month, 
** being a lefstime than until the next general quarter feflions 
«« of the peace ; or until the faid Thomas Clarke ihall find fuf- 
" ficient fureties to be bound in recognizance to appear before 
«' the next quarter feffions, and for his good behaviour in the 
" mean time." 

Mr. Selwyn lad term took exception to this convi£lion, becaufe 
it was not alleged in the inf9rmation that the playing at bowls 
was out of the defendant's own orchard, and it is only unlawful 
fub modo : And the court upon this exception quaihed the con- 
vi£lion.^Afterwards, in the fame term, Lord Mansfield faid, a 
doubt had arifen, whether, as by another part of the \6th/e^ion 
of flat. 33 Hen. 8. it is made unlawful for a labourer to play at 
any time out of Chriftmas, the convi£lion was not good ; as the 
defendant was dated to be a labourer, and xht playing laid on the 
16th of Augujl, But, his lordfiiip obferved, the punifliment 
appeared to be under the va'grant aft, 17 Geo. 2. c. 5. feEi. 2* 
therefore defired it might be fpoken to again upon this new 
point, and alfo confidered, whether it was a good adjudication 
under this latter (latute. 

And now Mr. Juftice j^JIon (Lord Mansfield zhknt) delivered 
the opinion of the court. / 

This convi£lion is a jumble and confufion of charges and 
puniihments. It is a convidlion for playing at bowls, and the 
punifliment inflidted is imprifonment as being an idle and dif- 
orderly perfon. The ftat. 33 //. 8. c. g^ feH. 16. lays a pe- 
nalty of 20/. on every labourer, is^c. playing at bowls out of 
Playing at Chrtftmas. The punifliment therefore is clearly not under this 
IStrcnnftl! ftatute. The flat. 1 7 Geo. 2. c. 5. fe^l. 2. dcfcribcs >/r kinds 
tutc an idle pf idle and difordcrly perfons : and being an explanatory zQ;^ 
drrly perl WC cannot go out of it, . Now bowling is not an offence within 
fon within ^jjy ^f i^ck defcriptjons ; confequently the defendant is not pu- 
iions of the nifliable as an idle and diforderly perfon. But the punifliment 
^^^' ''^ here is under this latter ftatute. Therefore we arc all clearly 
of opinion that the convidion ought to be quaflicd. 
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NoRRis ver/as Tyler, 5^,^^. 

'T'HIS was an a£lion for a malicious profccution in prefer- inantaion 

ing a bill of indiftment againft the plaintiff for forging cious profc- 

a note of handU Four witnefles were called to prove that the ^!f^^>^^^' 

* ^ . diet m fa- 

band-writing was not the plaintiff's, and the judge dire£led the vcur of the 
jury in his favour: But the jury found a vcrdift for the defend- rcftTfcd^'o 
ant. Upon a motion for a rule to (hew caufe why the verdi£l be fct afidc, 
fiiould not be fet afide,as being a verdid againft evidence, and why evidence. 
a new trial (hould not be granted, the court faid the defendant had 
been fufficiently tried once^ where the fuit was of a criminal , 

nature* 

Motion denied* 



Jones ver/us Randall and Another. J^fl^^i 

ASSUMPSIT upon a wager, " Whether a decree of the AOioniies 
*^^ «< court of Chancery would be reverfed on appeal to the mo^ey won 
*• Houfe of Lord*.*' The decree was reverfed ; whereupon the "P^*^ * 

/ wager, 

plaintiff brought this a£lion, and obtained a verdid for fifty « Whether 

guineas, the amount of the wager laid. \\ l^%^l'' 

Mr. Dunning had moved in arreft of judgment : Firft^ Becaufe " court of 

the event was not contingent, biit certain ; and fecondly^ becaufe « would be 

the contract was illegal, bein? contra horns mores. " reverfed 

° ' ° . " or not on 

Mr. Wallace and Mr. Mansfield now (hewed caufe ; 1 . This «< appeal 

was a Fair tranfadlion between the parties, whofe knowledge, or ,« JJou'^ of 
rather ignorar*ce, refpe£ling the event, left it equally uncertain " Lords ;*• 
in whofe favour it would finally be decided. Therefore, as be- jnotive be 
tween them, it was certainly contingent. 2. It is not within /"^"^ o^ . 
any of the ftatutes againft gaming ; and therefore, like all other cw^. 
bets which are not prohibited by pofitive law, recoverable by 
a£tion. 3. With refpe£l to its being illegal, there is no cafe in 
point ; and therefore, if immoral, it muft be decided to be fo 
from the nature of the contrafl itfelf. But is it more immoral 
than a wager between two fons upon the lives of their refpec* 
tive fathers, which was the cafe of the Earl of March v« PigoU 
fTrin. II G. 3. B. R. and adjudged a good and valid wager? 
There is no fraud ; no impofition imputed to either of the parties ; 
mo fuggeftion fif any peifonal influence with refpefl to the de- . 

D J cifion ; 
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1 774* cifion ; nor does it in itfclf import any difrefpeEl to the judica* 
tUTC of the Houfc of Lords, but was meant by the plainti£F 



1 ^ w — 

J^j;f • merely as a fort of infurance upon his caufe \ therefore there 
Randall* is no ground to fay that this contra^ is in its nature an illegal 
contraft. 

Mu Dunning f in.fupport of the rule, began by dating, thai 
infoB it was an ufurious bet to prevent the plaintiflF being fcnt 
to gaol ; but allowed that the court muft decide upon the re* 
cord only. 

He adbiitted that this was not a cafe within any of the a£k« 
of parliament againft gaming ; nor did the iilea of perfonal in- 
fluence make any part of the ground of his objeflions : at the 
fame time he infifted, that if fuch a wager had been laid by a 
Cnember of the Houfc of Lords, it would not have been compe- 
tent to him to recover it. What was law therefore to one per* 
fon, was law to every other perfon of whatever denomination. 

But he faid, the queftions upon this motion are two: F'trji^ 
Whether this wager is fair ? Secondly, Whether it is not void, 
as being contrary to common decency ? It is effential to the va- 
lidity of a wager that the event be continent : But the laws of 
this country are clear, evident, and c^iain : AIJ the judges know 
the laws, and, knowing them, adminifter juftice with upright^* 
cefs and integrity* Ihe event therefore was certain, and of 
courfe the wager fuch, as in its mature was impoiTible to h^ 
lod. 2. If the firft ground of obje^ion is a good one, it ferves 
to illuftratc and (Irengthen the fecond. For the contra£i in 
^that cafe muft fuppofe» either that the judges are fo ignorant 
^ of the laws as not to know them, or, knowing them, are wicked 
enough to decide againft their knowledge. A propofition tliere- 
fore which draws with it fo odious and difgraceful a confequence, 
is in itfelf fo (hamefully indecent and difrefpedful, that it ought 
not to be countenanced or upheld* 

Lord Mamfield. — This cafe muft be decided upon the ftate of 
it as it appears upon the declaration. It is there ftated to be 
« wager made by the defendant who was the party appealing in 
% caufe depending before the Houfe of Lords ; and who, in cafe 
the judgment was rcverfed in his favour, was to pay 50/. to the 
, plaintiff; if it was afHrmed, he was to receive 50/. He was wil« 

ling therefore to receive ibmething if he loft by the dccifion^ 
and to pay the fame fum if the judgment were in his favour : 
The chances therefore were equal. 

The 
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The qucftion upon this (late of it Is, Whether this contra^^ i774* 
is againft law, aad void upon the face of it ? — -«. 

It . it admined by the counfcl for the defendant, that the i^^y^^ 
eontra£i is agaiitft no pofitive law : It is admitted too, that there Rawoali. 
is no cafe to be found which fays it is illegal:. But it is argued, Conmas 
and rightly, that notwithftanding it is not prohibited' by any bitedby/>»- 
poGtive law, nor adjucjged illegal by any precedents, yet it '"ay •^o7a(fud' • 
be decided to be fo upon principles ; and the law of England «d illegal 
would be a ftrangc fcience indeed if it were decidecf upon pre- rn,y ncvcr- 
cedents only. Precedents fenre to illudrate principles, and to ^hcief* be . 
give them a fixed certainty. But the law of England, which is againft/n'ji. 
exclttfi^re of pofitive law, enafled by ftatutc, depends upon prin- "^'"' 
ciples ; and thefe principles run through all the cafes according 
as the particular circum (lances of each have been found to fall 
within the one or other of them. 

The queftion then is. Whether this wager is againft princi'^ 
fles ? If it be contrary to any, it muft be contrary either to 
principles of morality ; for the law of England prohibits every 
thing which is contra bonos mores \ or, it muft be againft prin- 
ciples oi found folicj ; for many contra£ls which aie not againft 
morality^ are ftill void as being againft the maxims of found 
policy-,— With refpeft to the firft qucftion, Whether it is 
againft moraUty^ This contrad is equal between the par- 
ties; they have each of them equal knowledge or equal igno* 
ranee : and it is concerning an event which, reafonirig by 
the rules of Predejlination, is to be fure fo far certain, that it 
muft be as it ftiould aftewards happen to be. But it is a future 
event equally uncertain to the parties, whether the Houfe of 
Lords would* be of the fame or of a different opinion with the 
Chancellor; the prefumption, if any, rather againft the perfon 
betting in oppofition to the Chancellor's judgment. 

No doubt there may be a wager -of this kind under fuch cir— 
cumftances as would render it immediately immoral, and 
change it into a crinrc ; and of thefe there arc fome in the 
books ; as in evafions of fimony, where a perfon who wanted 
to be made a Biftiop, converfing with the perfon who had moft 
intereft at Court upon the fubjeft of a fee that was then vacant, 
faid, *< I will bet you fo much, naming a confiderable fum, 
** that I have not the bilhoprick." This was a mere colour to 
difguife what was the real intention of the party, which 
was, to purchafe it. The contra^ in that cafe was clearly and 
manifeftly corrupt, and therefore void. So if the prefeht wager 
liad been made with one of the Judges or with one of the Lords, i| 

D 4 . ' would 
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' 1774* would have been a bribe. Or if it had been as Mr. Dunning 

•*■' dated it, merely a colour to cover ufury, then, notwithftandt 

wjui 5ng the difguife of the wager, the moment the truth appeared 

Kahdall* \i would remain to be governed by principles, as if the parties 

had really entered into fuch a corrupt agreement. Again, if 

it had been a wslger laid with either the attorney or counfel 

in the caufe; it would have been an obje£iion. But there is no 

fa£t of that fort in this cafe ; which is a tranfa£iion, that, as far 

as I cau fee, contains nothing either immoral or contrary to 

judice. As to the certainty of the law mentioned by Mr. Dun* 

w'ngf it would be very hard upon the profeffion, if the law was 

fo certain, that every body knew it : the misfortune is that it 

is fo uncertain, that it cods much n^oney to know what it is^ 

even in the lad refort. 

The fccond quedion is. Whether this contrafl is againd found 
policy i And fuppoGng it clear of all the circumdances before- 
mentioned, fuch as its being upon equal terms, without frauds 
and with a view only of fecuring fomething to the appellant, in 
cafe the decifion went againd him, I profefs that, even inde- 
pendent of thofe circumdances, I fee no obje£lion to it in found 
policy. From my own memory of this caufe, if therp ever was 
uncertainty In any cafe it was in this. 

When 'a nice quedion therefore is depending, it may be 
a point upon which even perfons in the profeffion may 
differ ; and if cither they or any two other perfons bet about 
the decifion, provided there be no fraud or colour* in the cafe, 
J I fee no reafon why they (hould not do fo. The prefent cafe 

being of that fort, and not being prohibited by any pofitivc lawr 
nor contrary to any principle of found policy or morality, I do 
not think wp are at Jiberty to prevent the plaintiff from brings 
ing his aftion to recover the money he has won, and therefore 
I am of opinion that the rule for arreding the judgment ought 
to l?e difch^rged, The three other Juijgcs concurred. 



^^f-vf9 Statham ver/us Bell. 

Pcvifcto? 'THIS was a c^fe out of Chancery upon the condrudion 
jcnniWimh of a wilj} th^ fubdance of the facts dated was as foJ-r 
fujjpoftdi u Jqws ; ** That — Siat/iam being fcifed in fee of the mefi 

wife to be 

tnfiiMt nt The Umt of making his will, ivhtu bejbould attain tbi ag* of 1 1 jrwri, but if a ttavghter^ then 
©nt moiety of Uis ^ftate to his w?/>. and the other mpicty to his t-wo daughters (there being pne aliv^ 
pt that time) when they fliould ztiain their a^esof ^i, with furvivorfhipas between the daughters; 
if both c^ie befrrc 21, ijjeir moiety to 50 to the vife and her heirs forever j if (he died, btrftuiri ta 
go t'j them. The wife proved net to have betn enfitnt : the teftator died| and f*j did the aawgbttf 
Without i^uc a»d \irJer age. J}^ wifr ft^all Xf^ t|ic ^/f ^^f, 
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^ fuages in queftion, made his will, by which» among other 1774* 

^ things, he there fays : — ^Whereas my wife is now pregnant, — — — 

^* if (he bring forth a fon, I will that he (hall inherit my eftate verfa* 

*• at twenty-one years old ; paying 4 /. a year to my wife and ^*''«'« 

•* 30 /• a year to my daughter, at her coming to the age of twenty- 

•* one years, and 10/. more to her on the death of my wife : 

•« but if it be a daughter, I give one moiety to my wife, and 

<' the other to my two daughters to be divided between them* 

•* and to be given them at the age of twenty-one years. If 

** either die before that time, the furvivor to have her fifter'a 

•• (hare : if both die before that time, I give both their (hares 

" to my wife and her heirs for ever. If (he die, then I give her 

^ (hare to my two daughters* The teftator died leaving his 

«* widow and an only child, a daughter j the teftator's wife 

•« was not enfient at the time of making the will, nor at the 

** time of the teftator's death. The daughter dietl under age, 

^ and without iflue. — The queftion ftated for the opinion of 

*^ the court was, whether the wife took any, and what eftate 

^ under this will, no child being born ?" 

Mr. Kenyan for the plaintiff. 

The finglc queftion is, whether it was the intention of the 
(eftator, that in the event which has happened the wife (hould 
take the whole eftate ? He infifted ftie fliould not, but upon 
the pre<:edent condition exprefled in the will, viz. thv; birth of 
a fecond daughter, and the death of both without ifTue, which 
condition was not performed, and therefore ftie could' not be 
entitled. For if a fon had been born, he was to take the whole 
eftate, fubje£t to the incumbrances diarged upon it. If a 
daughter, one moiety only was to go to the wife, and the other 
moiety to the two daughters ; and if both daughters died without 
iflue, then the wife was to have the whole j therefore he did not 
intend that in ail events the eftate (hould go to his wife *, but only 
upon a particular contingency, which contingency has not hap- 
pened. Comberbach 437- Eftcott verfus JVarry.^^S. C 2 Eq, 
Caf. Abr. 361. under another name. " Devife of a term to 
** ah infant in ventre fa m-re^ if it (hould be a fon ; and if it 
<< (hould be a fon and die under age, then to the teftator's grand- 
*< fon. It proved a daughter, and it was adjudged upon fpecial 
<( verdi£i, that the executrix, and not the grandfon, (hould 
#' have the term \ becaufe the grandfon was not to take, but upon 
fj a precedent contingency^ viz. the birth of a fon^ v/hich did not 

f* hap- 
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1774. ** happen.** So here the precedent condition, v/z. the bmh 
of a daugliter, has not happened, and therefore the wife is not 



Statram . , , 

^ftis enutled. 

^**- . Again 2 P. Williams 390. Davis v. Norton. " Derife to -B. 
^ in tail general, and if B. die without ifTue in the life-time 
** of the teftator's wife, then the wife to have the premises for 
<* life, remainder to C in fee. B. dies without ifiue, but the 
^* tedator's wife dies before B. Adjudged by Reynolds Jufticc, 
^< that the remainder limited to. C is a contingent remainder, 
<^ depending upon the death of B, without iflue in the life of 
^' the te(lator*8 wife^ and as that contingency never happened, 
** the remainder which depended thereon could never arifc." 
So here, the limitation to the wife depended upon the birth of a 
daughter, and* the death of fuch daughter without iiTue, but tliat 
contingency has not happened, and therefore the wife cannot be 
entitled^ 

Both the above cafes are exadly in point. The cafe of 

Jones verfus Weficomh may be cited againft the plaintiff j but 

in that cafe there was an immediate bequed to the wife : here 

there were contingencies to arife firft \ neither of which have 

.happened. 

Mr. Davenport for the defendant contri. 
Upon the natural conftruftion of the words of this will, it 
was clearly the manifed intention of the tedator not to lefTen the 
benefit of the wife if flic fliould prove not to have been enficnt ; 
but in cafe he fliould die leaving no fon, or a daughter or 
daughters, who flioiHd not furvive his wife, or leave ilfue, tlien that' 
, his wife fliouId take the whole edate. If fo, in the event which 

' has happened, flie is clearly entitled notwithdanding the con. 
tingency, upon which the Cubfecjuent limitation w^rs to arife, 
has not taken place. There are many cafes where words full as 
conditional and contingent as the prefent have neverthelcfs been 
condrued to be words of limitation* So was HoLcrofi's cafe, 
Moore^ 486, 7. ** Devifc to the ufe of the fird fon of Sir John 
<• Holcroft in tail, and fo to the fecond, third, and fourth font 
" fucccflively. And if it fortune the faid fourth fon to die 
*' without iffue, remainder over to Hamlet Holcroft with di- 
*' vers limitations over :*' Sir John Holcroft never had but one 
fon. The quedion was, whether the fabfequent ufes could 
arife ? and it was held by the court that they could, for the words 
amount to no more than a limitation of the edate ; a;id are 
not a condition precedent to the edate of Hamlet. Jones 

5 • verfus. 
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weifas Weftcomb. Prec. Chan. ^16. 3 £«;• 125. 2 S/r. 1092: 1774* 

to the fatoc point. And he obferved there were repeated inftances — —— 

in which words of condition have been conftrued as limitations nftrjut 

inftead of contingencies ; the lateft in point of time is White ^'*'^« 

verfus Barter f Eafter term 1771 : there the devife was^ to fuch 

child or children as the teftatoi's wife (hould happen to be en« 

6ent with at the time of his death : The teftator had only one 

fon at the time of making his will; two were born after the 

will was madcj and before his death : but his wife was noc 

enfient at the time of his deceafe \ yet the court held, << it, 

M was manifeftly his intention to comprehend all the children 

^ which (hould be bom of his then wife^ whether before, or 

•« after his deceafe."— In the prefent cafe, the intention is ap- 

paienty that if a fon had been bom, he was to take the eftate, 

bo( in cafe of a daughter and general failure of iflue before 21, 

the wife was to take the whole. In either event therefore the 

deyife in the prefent cafe would take place $ as an executory 

devife, if the contingency had happened, or as an immediate 

limitation upon the contingency which has failed. ^ ' 

The court took tim^ to advife. 

Afterwards, on the i6th of May^ Lord Mansfield ^ having 

firft dated the cafe at large, delivered the unanimous opinion of 

the court as follows : 

^ Our opinion is in thefe words : It was the plain intention 

<< of the teftator, that in cafe no fon ihould be born, and he 

^ ibould have no daughters who (hould live to the age of twenty- 

<' one years, that the wife (hould have the whole eftate : and in 

•* the event which has happened (he is fo entitled." 

His Lord(hip added, that the fa£ts of this cafe differed from 

the famous cafe of Jones vcrfus Wejicomh. For here it was 

clear^ that if the teftator had died during the pregnancy of 

his wife, the eftate would have defcended to the heir at law in 
the mean time. 



GooDTiTLB ex dim. Hart verfus Knot. r^^/^, 

npHIS was an cjeAment brought to recover certain lands Devife of 

in the pari(h of Alder church in the county of Lincoln y "^^^if^^^^ 
to which the leflbr of the plaintiff claimed to be entitled as ofthetef- 

tator*s per* 
ibnal eftate* to trufteeStycr the payment of dtbts, legacies, and funeral expenoev, « jill the rtfi^ n^ 
" fidutf and renuiutder of his real and perfonal ejiate to his wife, her heird» executors and adminif- 
" tiatort.**-— The perfonal eftare is fufiicient. The lands devifed in aid, pafs to f he wife under 
the refduary claufe. So if the perfonal edate had proved deficient in part only, tlie wife would 
have been rntitlefi to the rcmaindef . 

heir 
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j'j'j^. heir at law of James Humberion: And on the trial a verdiA 
— was found for the plaintiff', for a moiety of the premifes in 



TITLE queftion. 

£xdim. Upon a motion to fet afidc tins vcrdia:, It was ordered by * 

merjut confent of parties, that the verdi£b (hould be fubje^l to the 

^^^^' opinion of the court upon the following cafe : 

*« The teftator Humherton being feifed in fee of the premifes 
^* in queftion, and of other lands, partly in pofleflion, and 
**. partly in reverGon, after the death of his wife j by his will, 
^< after feveral precedent devifes and bequefts, gave and de^ 
*' vifed as follows :'* ** In cafe my perfonal eftate, excluCve of 
*^ fuch part thereof as I have before given and bequeathed to my 
*^ wife, (hall not be fufEcient to pay all my debts, legacies, and 
** funeral expences; I hereby give to Mutthnv Kenrick and 
^< William Reeve and their heirs, all my lands and eftates at 
** Alderchurch in- the county of LincoUifbtre^ upon trust to 
^< fell and difpofe of the fame as foon as conveniently may be 
*' after my deceafe \ and the money arifing from fuch fale, I 
<^ will and dire£t (hall go, and be applied towards making 
*' good any deficiency as (hall happen in my perfonal eftate; 
*' and if after fuch fale the money arifmg thereby {hall in any 
<< refpe£t be deficient, I do then fubje£t and make liable the 
<< reverfion of my lands fettled in jointure upon my wife to make 
*' gooil the fame. The teftator concludes thus: And laftly, all 
^^ the rejly r^fidue^ and remainder of my real and perfonal eftates 
*< whatfoever and wherefoever, I give, devife, and bequeath to 
<^ my faid'dear and loving ivife^ her heirs, executors, and ad- 
** miniftrators •, and I conftitute her my fole/Ac^ri//ri;c.*' 

The teftator died foon after, without altering his will, leaving 
the leiTor of the plaintifF, and William Blunt, his heirs at law.«« 
After his death the will was proved, and out of his perfonal 
eftate all his debts and legacies were paid, and there was no occa- 
fion to call in the afliftance of the real eftate. The queftion 
was, " Whether the plaintifF as co-heir was entitled to recover 
** the lancis and eftate at Alderchurch /"' i 

Mr. Wilfon for the plaintiff. The queftion depends upon. 
Whether tlic teftator intended to comprife the premifes in quef- 
tion in the refiduary claufe ? He argued that the teftator did not 
i-ntend to comprife them, and if he did not, then the widow is 
not entitled, but they dcfcend to the heir at law. He cited Roe 
verfus Flccdy ForLfcue 184. and Wright verfus Hall^ there cited^ 
and I P.JrHl. 302. 

Mr. 
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Mr. C^ for the defendant. Upon the whole will there is 1774* 
BO title in the heir at law : For the intention of the teftator is ' 



dear, that his heir at law fliould not have the cftate. In Roe v. ^?^^'i 

* TXTLB 

FtooJ It was held, that the eftate did not pafs under the re- exiiifir. 
fiduary claufe^ becaufe it was a /apfed devife ; and the court faid, ^„r^^ 
that refidue muft be expounded to mean reft and refidue of the J^*©^-' 
teftator's lands undevifed at the time of making his will, not, 
at the time of his death. But the queftion in this cafe is, whe- 
ther lands devifed upon a contingency which never happened, 
(hall pafs by this refiduary claufe ? In fupport of which, he 
cited Sprigg v. Sfrigg^ 2 Fern. 394. devife of lands to execu- 
tors to be fold, and thereout to pay 500/. to j4. if he return 
from beyond fea ; the refidue to B. A. died before the teftator. 
fer Lord Keeper : The devife of 500 /. to A. if he be living, 
and (hall return from beyond fea, is a contingent devife and on 
a condition precedent, which not happening, is as if never 
given. Bethel v. Holmden in ca::c. Mich. 1772. Jones v. Wejl» 
combe to the fame point. But, he relied on the cafe of Cliffa 
V. Gibbonsy 2 ix)rd Raym^ 1324. as a cafe in point. There, A. 
by will dire£led all his debts and funeral expences to be paid as 
foon as conveniently could be after his death, and gave a power 
to his wife to fell, if need be, his lands, W^. for that purpofe, 
and then to pay his legacies, amongft which he gave one of 
1000/. to his wife, and the refidue of his eftate after debts and 
legacies paid he gave to bis wife. Lord Cowper was clearly of 
opinion that a fee palfed by the devife of all the reft and refidue 
to the wife after payment, ^c. 

Lord Mansfield after ftating the cafe faid, I think this an ex- 
ceedingly plain cafe. There are two lights in which it may be 
confidered : Firjl^ Whether in the event which has happened 
there is any devife at all of the premifes in queftion ? If there 
is not, they go by the refiduary claufe to the widow ; for there 
are other eftates devifed ; fo that reft and refidue is applicable 
to the other eftates that are fo devifed : and I am of opinion 
that they certainly are not devifed at all ; for the teftator fays, 
«< In cofe my perfonal eftate (hall not be fufficient, then I devife 
«* y^.'* He dies I his perfonal cftate is more than fufEcicntj 
therefore he has devifed nothing. 

But Secondly^ I will fuppofe the perfonal eftate had been 
a little deficient, and that there had been occafion to make ufe 
of this devife to pay part of the debts, and that in ^nfequence 

4 of 



/ 



Kmot« 



4$ . BASTEk TERM 14 Giohgb III. S.It. 

1774* of it they had been difcharged. In the cafe I have put, the de^^ 

•- vifc would have once taken eflfec^, and there would have been 

txt'lx ^ '^^fifh^f^g truft for fomebody, fubjedl to the charge fo brought 
gxdim. upon it. The queftion would then be, whether in this cafe 
fitfut the heir at law could recover ? One objeAion which has been 
taken is that the legal eftate is in the irufteesy and therefore the 
heir at law cannot recover in this ejectment. In anfwer to that 
objection it has often been determined that an edate in truft 
merely for the benefit of the cejluy que iruft^ (hall not be fet up 
agalnft him ; any thing fliall rather be prefumed : nor (hall a man 
defend himfelf by any eftate which makes part of the title of the 
leflbr of the plaint! flF. Now if the truilees had paid this charge, 
they would then have become truftees for the perfons entitled 
^ to xhtfurplus after fuch payment. Therefore if the heir at law 
be that perfon, the objeAion being upon a ground which makes 
part of his title, it (hall not be fet up againft him. The queftioa 
therefore turns fingly upon the conftrufiion of the will. Let as 
fee then what the devife in the will is ? It is a truft brigtnally, 
and in fubftance a charge on land^ which land is devifed fub- 
je£l to raife by fale or mortgage as much money as is neceflary 
for the payment of debts, legacies, and funeral expences. It is 
therefore in fubftance and equity a devife of a charge upon the 
eftate; which may be difcharged by payment of the incum- 
brance upon it ; or, if not wanted, will reft in the fame ftate as if 
it had not been made fubje£l to fuch incumbrance. This brings 
it very near the cafe of Cliffie v. Gibbons^ 2 Lord Raynu I324»5. 
It is land before devifed upon which a perfonal charge is let 
in ; therefore the words, ^* All the reft of the land," necefta- 
rily make it come within the refiduary claufe. If it had been 
fold, after payment of what was wanted, the reft of the 
money arifing from fuch fale of courfe muft go to the perfon, 
to whom under the refiduary claufe the land was to go, 
fubje£^ to fuch payment and difcharge. Therefore in either 
cafe the widow is entitled. The three other judges concurred. 

Per Cur. Foftea delivered to the defendant. 
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Mease, Executrix^ v^r/us Mease. . 

'T'HIS was an a£lion of debt upon bond conditioned for ^rU^eOu 
payment at a certain day. Plea, that it was given as an p^bt upon 
isdemnky to the plaintiff's tedator againft another bond, and * ^"^'f 

, .r f T^ conditioned 

not dftmnined. Demurrer* for payment 

The Qucftion was, Whether the agreement ftated in the plea Jay ^"^la 
could be given in evidence againft the e'xprcfs condition of the that it Has 

, , « given as an 

wona - indemnity 

Mr. JFilfin for the plaintiff. The plea is clearly bad, and the J^^*P f'"" 
agreement cannot be given in evidence ^ it being fettled that no tatoragainft 
parol evidence can be given to abate or extend a bond or deed. bJiSiS^^j^ 
Lord Bacon* s Elem. Lawj Regula 23. />. 82. Cro. E/iz. 697. 
I H. 7. 16. 8 Co. 155. Fitzg. 73. 2 If^iif. 347. Meres y. An* 
fell, reported fince in 3 IVilf. 275. 

Mr. Davenport contra. The plea is founded in truth and 

faa. 

Lord Mansfield interrupted him. If the Fatt is true, it is a 
proceeding by the plaintiff contrary to the agreement, and th^ 
court would incline to get at it in another form. I think there- 
fore it would be better tp make a motion to ftay proceedings 
upon affidavit, and let it (land over; if upon motion the court 
fliottld be againft the defendant, he muft pay cofts, and judg- 
ment upon the demurrer (hall be final. The plea is clearly bad. 

After fome affertions from the attorney for the plaintiff, Lord 
Mansfield idii, let there be judgment for the plaintiff. 



CoLTON verfus Smith. fyejnej^^, 

jil>nl 27th. 

'TpHIS was an aftion for a toll for a wharf in Gamjlorough* Prcrcription 
* One count in the declaration ftated, that the plaintiff was ^l^^^^^^ 

1 /- ^^^ manor 

lord of the manor, and that he and all thofe, ^r. had imrae- for toil of 
morially ufed to keep and repair a wharf within the manor; jan^cd * 
and, in conGderation thereof, had received toll of all goods land- ''*'''^'« ^^e 
ed Within the manor ; not confining it to the wharf. There confidcra- 
was another count claiming a toll without ftating any confider- ]J^wr^ l^^ 
ation at all. Verdift for the plaintiff. * ^^^ 

Serjeant Hilthzd moved in arreft of judgment, becaufe the con- manor, not 
fideration ftated in the firft count was infuflicicnt in law; and a toSl^hLf^ 

corUideration is good. 
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1744. conrideration being exprefTed^ the court would not prefume any 
>i other than the confideration fo fet forth. 



CoLToN Mr. Wallace now (hewed caufe. The cafe of Crifpe ▼. Bell* 

Smith, ^uood^ 3 Leo* 424. 18 precifcly this cafe. The plaintiff's anceftor 

ther€ claimed the very toll in queftion, exaftly upon the faine 

ground of confideration, and the court then held it was a good 

one. Only two cafes have occurred fincc. Wtlkes v. Kiriy, 

^ Luitv. 1519* In which cafe there was D6<lecifion, but only a 

,qitare made by C. J. Treby : 2dly, Trueman v. JVa/giam, 2 Wilf. 

293. which was clearly a cafe of toll thorough ; and tfaerefqre 

diftinguifliable from the pr^fent toll, which*being claimed upon 

all goods landed within the manor, in confideratioaof repairing 

a public wharf, is in the nature of a toll traverfe, whete no 

confideration in fa£l is necefiary. 

InioHtrap Serjeant ii//7/ agreed, that the cafe in 2 Wilf. 293. was a toll 

con^fid^- ' thorough, where a confideration was neccffary to be laid ; and 

tion is nc- admitted that in a toll traverfe, as here, no confideration was nc- 

ceflary. ccffary, becaufe it is implied. But he infilled that as the plaintiff 

had thought fit to lay a confideration al^to make it part of his 

prefcription, the confideration, as laid, ought to be fufficient in 

la^ : but this was not \ for no confideration is binding upon a 

third perfon unlefs he receive the benefit of it, and here every 

Body who pays has not the benefit of it. As to the cafe in 3 Lev. 

424. it is not this toll ; and that cafe is no where reported, or 

even cited, but in a Lev. 96. 

Lord C. J. Trehy in Lutwpche makes a quare if fuch a confi- 
deration be good. 

Lord Mansfield. In this cafe every body that pays has a 
benefit 5 for if they go to the wharf they have the benefit of it> 
and if they land their goods elfewhere within the manor, they 
> land upon the plaintiff's private property. The qustre made by 

Lord Ch. J. Trehj^ in Luiwychey is rather againft the defendant 
here ; for it is, quare if not well alleged, and the plea good ? 
Which (hews he inclined to think it was. In the prefent cafe 
the landing is upon the plaintiff's private property, and in 3 Lev. 
424. the court held the confideration good. 

The three other judges concurred. Per Cur. Judgment for 
the plaintiff. 
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BURTENSHAW. Vir/uS GiLBERT, - J^'"^*^ 

'in HIS was an aaion of trcfpafs: Plea id. Not guilty: One hayins 
2(1. A juftificatioii under an amhority from Jofeph Cal^ ^-^^^^ 
vtrly the furviving devifee of the lands in queftion, under a will *l"^i|^*^ 
ooade by Nicholas Newenden dated 7th Auguji 1759^ upon the livers the 
validity of which will iiiuc was taken, j/.^^fSr^** 

wards he 
aiaket another « iU, by which he revokes all former wlllsy and at the fame xivMcaneeh that part of 
Hamf&ntur will which was in his own cuAody. Before his death he fcnd» for an attorney to mak* 
* a fihWwiJl^butis fenfelef! before he ariivcs. After his death, \^t firft and fecond will arc found 
ttgtfher In a paper both cancelled \ but the duplicate of the fird is found uncancelled aniongft hit 
oSirr deeds and papers. The a£t of cancelling the latcer will docs not fet uj> the dupticatt of jChA 
ftfMtym 

The caufe was tried at the laft Lent aflizes for Sttjfex^ when S( 
ferdi£l was given for the plaintiff, fubje£l to the opinion of the 
court upon a cafe dated, the fubftance of which was as follows : 

That Nicholas Newenden^ on the 7th of April 1759J duly made 
and executed his laft will and teftament, and at the fame time 
executed a duplicate. At thciime of making his will of 1759, 
he told one of the witnefTes that the will was made in order to ^ 
make bis wife eafy. Afterwards^ he faid it was not a will to his 
liking, and that he (hould alter it if he lived. Nicholases wife died 
foon after ; That the tcftator, upon the 7 th of May 1761, fetch- ' 

ed one part of the old will down ftairs to have it altered, and 
then duly made another will of that date : In this will the devifes 
were different from thofe in the will of 1759 *. That Nicholas^ 
after executing this latter will, took the faid one part of the old 
will in his hands, tore off his name and feal, and directed Mr. 
Samp/ofif the perfon who had made the new will, to cut off the 
names of the witnefles to the old one ; which he did in the tef- 
tator's prefence : and at the execution of this fecond will, he faid, 
he made it in order to give Mary Englifi^ a devifee in the fird, a 
greater portion j for otherwife Mrs. Wefton^ another devifee in 
the firft, would have more than her (hare. That he delivered 
this latter will to Mr. Sampfon^ who lived at about twenty miles 
diftance, defiring him to carry it to his houfe and keep it \ 
at the fame time, he afligned as a reafon for fuch requeft, that 
if his heir at law Attn Newenden^ or his daughter Wefton^ 

* AT. J9. The bequefts themfelves made no queflion In the cafe ; the only mateiial 
iBtfCumiUnce wAs, that the devifci in the latter will, varied from thofe xn the former. 

VoL.'L E ibould 
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JJ'J4. (hould find it, they might deftroy it. Said there was a du^ 
J^ plicate of the will of 1759, in Mrs. WeJlotCz cuftody ; but would 

wMM^^isrjut l^cep /^//, meaning his laid will, as private as he could. Mrs* 
CiLBsiT. jfTgjion lived about ten miles diftant from the tcftator, but was 
in the houfe when the fearches were made after his death. 
That Anne Neivenden lived with the teftator, and was about 
eighteen years old when be died. That Mary EngHJb died id 
the life-time of the teftator. That, forr.etime after her death, 
he fent to Mr. Sampfon the following note — *' Sir, 1 pray you to 
** fend mc the will which you have of mine."— A fecond note wat 
fent on the 14th of jipril I'j 62. — ** Pray fend me the will by 
•^ the newfman.*' — That, in confequence of this note, Sampjm 
fent back the will of 1761 to the tcflator, who, before his death, 
fent to Mr. Whteler an attorney, to come and make another 
will \ who accordingly came ''in about an hour*s time } but the 
(eftator had then loft the ufe of his fenfes, and died on the 7.%t\i 
of December i*j62. That two fearches were made in the teftatot*a( 
Cabinet and boxes after his death, tlie keys of which were in 
jinne Newenden*s podcffion ; and one part of the will of 1759; 
and the will of 1761, were found together in a paper, both can* 
celled. The o/Arr part of the will of 1759 was found unean^ 
celled in the teCtator's room, amongft other deeds and papers. 

The queftion for the opinion of the court upon thefe fads, 
was, " Whether the teftator died inteftnte or not; that is, 
** Whether the will of 1759 ^^^ revoked r" 

For the plaintiff, who claimed under the heir at law, it was 
infifted, that the will of 1759 was abfolutely and completely 
revoked by the a£l of the teftator ih cancelling that part* of it 
which was in his cuftody, not^itlHlanding the duplicate re- 
mained whole and uncancelled: And fo it was held in Sir 
jEdward Seytncur^s cafe, cited by Lord Cowper, in Onions verfus 
Tyrer^ i P. Wms. 346. 2 Fern, 743. Secondly^ being a du* 
plicate only of a will already cancelled^ it cannot be fet up againy 
but by an a^ual republication : For, fince the ftatute of frauds, 
there can be no fuch thing as an implied republication. 2 Eq^ 
Caf. jib. 768-7. marginal notes: Com. Rep. 383-4, cited or^. 
in Acherley verfus Vernon. 3 Bur^ 1496. i VA. 191. l Wilf. 310. 
In the preftnt cafe^ not only no aEi of republication is ftated^ 
but no a[*pearance of any intention in the teftator to re»eftabli(h 
his firft will, can be colledied from the fa£ls found : On the 
contrary it is manifeft, that he was uniformly diflatisfied with 
the difpofition he had there mlidCj from the time he executed it 

to the hour of his death. 

For, 
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For the defendant contra: That the will of 1759 was mi 1774^ 
revoked. For the cafe dates that the will of 1759 was a fub^ 9 

Jifiing wU at the time of the teftator's death, and in his own !^''*I*'*> 
pofielfion at that time. It is found likewife, that the will of GitysaT* 
1761 was cancelled. By that act therefore, the will of 1759 

'^ again fet up, notwithitaiiding the claufe in the will of ij6lp 
revoking all former wills. This do^rine is ezprefsly laid dowa 
in Glazier vcrfus Glazier ^ fince reported in 4 Bur. 2514.-— 
'^ Teftator made two wills \ both found to have been in his 
Cttftodj at the time of his death. — The yJr««</ was cancelled^ 
^firfiy uncancelled. -'Ax. was there argued, that the aft oi making 
the latter, was a revocation of the former^ and the fecond being 
tancelied, the teftator muft be held to have died inteftate. But» 
per cur. *^ Sucb revocation is itfclf revocable^ and being ca^* 

i ** celled hj the teftator, it has no eScft^ no operation at all: 
** ThcjSiry? will therefore ftands good." 

With regard to the queftion, whether the cancelling of one part 
of a will is a cancelling of the duplicate, in fome cafe$ it may 
be fo held } as where the duplicate is in the pofleflion of a per- 
&n whofe intereft it might be to keep it from the teftator, or where 
there is an adlual withholding it from him, or where neceflarf t 

impediments lie in his way, and prevent his gaining the pof* 
ieflion of it.— But in the prefent cafe, it is exprcfsly ftated that 
the uncancelled part:was found among the teftator's other deeds : 
He bad therefore full power to deftroy or preferve it ; and having 
done the latter, with the knowledge of the fecond being can- 
celled, it is ftrong evidence that he meant it (hould ftaud as hi« 
laftwiU. 

The circumftance of the firft will being cancelled, makes no 
alteration, but it is equally revived by the fecond being can«* 
ceOed : and fo it was held in Onions verfus Tyrer. i P. Wmu 
345. reported likewifc in 2 Vern. 743. and Pre. Chan. 459.— r 
* One made his wilk — Afterwards he made a fecond will, b]f 
which he revoked all former wills, and dire&ed the firft to be 
caetcelledf which was accordingly done: This latter will was 
not duly attefted to pafs real eftates. The queftion was, " whe- 
*• ther under thefe circumftances the teftator ^id not die in- 
*> teftate ?" But the court held that the fecond will not being 
duly attefted, was a nullity, and did not revoke the former^ 
which therefore was good.* The prefent . howeret is a much 
fco uyi cafe : For htn there was a deliberate cancelling of the 
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1774/ ficond\9i\\ by the teftator himfelf : Not a mere legal iefeR In the 
— : ioftrument. 



« a17ww ^P'^^i i^ ^8 clear from the fafts found in tl?c fpecial verdiO, 
GiL^KKT. that the teftator never intended to iX^inteJlate^ which is materieJ^ 
as againft the claim of an heir at law ; and fo was Lord Cowpet^^ 
opinion in the cafe of Onions verfus Tyrer^ i P. fFms. 345. be- 
fore cited 5 where he fays, " tho* the firft will was ordered by 
the teftator to be cancelled 1 and the fame was in fa£k cancelled, 
yet all this being upon a prefumption that the latter will was 
good and duly executed, ii is properly relievable under the head 
of accident." t P. Wms. 345. 

It was fu?gefted that the parties were willing to hare a fecond 
argument, if the court entertained any doubt. 

Lord Mantfieid. I believe we none of u§ hav^ the leaft particle 
of doubt in this cafe. I fee no new light that can be thrown on 
the fubjed; there is no cafe in pointy and the principles of 
kw arc clear enough. Since the ftatute of frauds, a will cannot 
ht revoked, but by an inftrument executed according to the 
folemnities required by that ftatute } or b) burning, cancelling, 
tearing, or obliterating the fame by the teftator himfelf, or 
by his diredions. 
The mere With refpcft to the revocation of a will by the aft of cancelling^ 

act ot can- j^ jj £„ iff^jf j^ cquivocal aft I and, in order to make it a revo- 
isnorrvo. cation. It muft be (hewn quo animo it was cancelled* For, 
done tf«Sl!^^* ttnlefs that appears, it will be no revocation. As, if a man 
remocandi, were to throw the ifik upon his will, inftead of the fand ; tho* it 
might be a complete defacing of the inftrument, it would be no 
cancelling; or fuppofe a man, having two wills of different 
dates by him, fliould direft the former to be cancelled; and 
through miftake the perfon fliould cancel the latter : fuch an 
aft would be no revocation of the laft will : or fuppofe a man, 
having a will confifting. of two parts, throws one unintentionally 
into the fire where it is burnt ; it would be no revocation o£ 
the devifes contained in fuch part. It is the intention, there- 
fore, that muft govern in fuch cafes ; and that was the ground 
of the determination in the cafe of Onions verfus Tyrer, 2 Fern. 
743. upon the mention of which, in the argument, I thought 
that fomething remained, which was not ftated. The whole 
queftion there turned upon the aH of cancelling, being under a 
mifiake. Indeed there was fome doubt upon the evidence, whe« 
ther the firft will was cancelled at all : But Lord Coivper there 
fays, jfuppofiiTg the firft wiU had been cancelled, the teftator 

did 
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did not mean to do fo : Why ? becaufe the devifes in the fecond 1774. 
will were precifely the fame as thofe in the firft, and to the fame 



perfbn. He did it therefore upon a fuppofition, that he had tNAwvfrjk 
executed the latter according to the. ftatutc of frauds; not with CW'*'**^ 
a defigii to revoke the devifes as to the real eftate. It is clear^ 
therefore, that the ground of the determination in that cafe^ 
waS| its being a canctliing by mijtake ; not that the firft will was 
rerired for want of the latter being duly fubfcribed by the 
witnefles. The books make Lord Cowper add (which would 
l>erhaps be difficult to maintain) << that even though the lai» 
held this to be a revscation^ yet, under the head of accident, a 
court of equity would relieve." To be fure, in order to explain 
any fuch z(k of cancelling, tearing or defacing, Uc. as I hav« 
before mentioned, parol evidence mufl be let in. 

But fee how (Irong a cafe the prefent is, as to the tedator's m« 
tention to revoke. At the very time of making his firft will, he 
exprefles his difTatisfaflion at it ; and adds, that he meant to alter 
it if he (hould furvive his wife, becaufc Mrs. TVeJfon would 
take more under it than he intended (he (hould do. He perfifts 
in the fame intention after the death of his wife, and executes 
it by a new will in 1761, which is a complete, legal, and effec- 
tual will 5 and if he had died immediately after, whether he 
had cancelled the former, or not, it would have been revoked \ 
becaufe at the end of the fecond will, there is a declaration by 
which he revokes all former wills. Befides this, he deliberately 
cancels that part of the will of 1759 which he had in his 
own poffedion *, and by the evidence it is clear, that he had not 
the duplicate in his poiTefTion at that time; for he mentions 
that it was in the hands of Mrs. Wefton : and the reafon appears, 
why he could not well get at it, from the circumftance that in- 
duced him to give Mr. Sampfon the care of the fecond will : 
namely, that if Ann Newenden or Mrs. Wefion (hould get at it 
they might deftroy it. 

The fa£ls are too many and too ftrong to admit of a queftion, 
but that, at the time of making the fecond will, the firft was 
upon every principle of law clearly revoked, and can never be 
iet up again but by a new will. It is however contended, that 
there are circumftances which are equivalent in this cafe to a 
new will ; and they are thefe : that Mary Englijb^ a favourite de* 
vifee under the will of 1761, died : By her death his intentions 
under that will were defeated ; and being fo, he had cancelled it, 
Fiirthcr, that he had it in view to make a ncw.will^ and there* 

£ 3 fore 
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1774* fore, there is the ftrongeft, evidence of hiaf intention not to die 
intellate; but he is fpeechlefs before he can accomplifh it. 



%»Aw verfiu Be it fo: but he had a£lua]ly cancelled the will of 1759. Why 

GitiiftT. ^jjgj, jg ji^g difgpfition in that to be fct up in preference to any 

Other,' or even to that made under the will of 1761 ? It does 

not appear when he cancelled the will of i/iSr, but he did it fo 

kifurely, that he put it up together with the will of 17^9 > and 

the reafon, as it appears, for his doing fo, was, becaufe he meant 

to make another will. It feems however upon fearch^that the 

other part of the will of 175^9 had come from Mrs. We/Ions^ and 

was found amongft the teftator's papers.' How did it come there ? 

With what view? Upon what meflage ? Under what cir- 

cumftances ? Whether the tcftator fcnt for it, or not, we are 

all iq the dark. The jury it is true have not found that it was 

put there after his death, but they have not found how it came 

there, nor was any thing fuggefted about it at the trial. It 

being therefore in the pofTcfEon of the tedator, nobody knows 

how or why, there is no colour for its being fet up after the 

former part was cancelled. It is a very ftrong, and a very plain 

cafe. 

Wlijrtthere jj^ Juaice, If the duplicate of the will of 1759 bad 

cates«fa ftiU remained in the hands^ of the perfon to. whofe cuftody 

to'uie^cuf- *' ^^® originally entrullcd, yet the cancelling that part which 

tody of t!>e the teftator had in his own pofTeffion would have been a fuQcient 

other not ; Cancelling of fuch duplicate. 

andtbetef- 

Uior cincelt that which ii in bis tuAody, it is an e0«£lual cancelling of both, 

Mr. Juftice Willes^ and Mr. Judice AJbhurfi concurred. Per 
Cur. Let the podea be delivered to the plaintiff. 

T«^i/fjri Hart verjus Ai-dridge. 

TrcSlfiT T ^ ^ '^ ^^"^^ before the court on a cafe xcfcnred upon the 
oiiuiecafc * following que (lion 5 Whether under the circumftances Of 
naft5r*or tWs cafc the plaihtifF was entitled to recover? — It was art ac- 
fcducin; his y^^^ ^f trcfpafe on the cafe for enticing away Teveral of the ptain- 
jturmp-wMM. ^yff^j'^^^p ^]^Q Qfg J jQ yiroAi for him in the capacity of jour* 

ncymen (hoemakcrs. The jury found that Martin and Claytm 
^ere employed as journeymen (hoemakers by the plaintiff, but 
foi: no determinate time but only by the piece, and had at the 
time of the trefpafs laid each of them a pair of flioes unfiniOi- 
ed ; that the defendant purfuaded them to enter into his fervice 
and to leate thefe flioes unfiniflicd, which they accordingly did. 

Mr, 
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Mr. DartUt for the plaintiff, ftated it to be a queftion of com* I774> 
mon law, and that the only point for the opinion of the court * 

was, ** Whether a journeyman was fuch a fcrvant as the law takes 'verfut 
«« notice of?'* In fupport of which propofition be infiftcd that ^^''^^^^ 
a journeyman is as much a fervant as any other perfon who works 
for hive or wages } that neither in reafon oor at common law h 
there any di(lin£lion between a fervant in one capacity or aji- 
.othcr, and that the injury of fedu£lion is in all cafes the fame^ 
though the recompence in dam^tges may be diffisrent. To (hew 
that an action lay at common law for taking a fervant out of 
his mader's feivice, he cited Bnke Ahr. tit. ASim fur U cafi^ 
pL 38. II Hgn. 4. 23.^/. 46. In Fitzbfrbertf 168. D. it is 1/id 
down, that *^ if a man take an infant or other out of another's 
*' fcrvice, he (hall be punidied, although the infant or other were 
** not retained." In Brode^ tit. Lab. p. %i.z diftin£tion is taken 
between the taking a fervant out of his mafter's fervice, and the 
procuring him to depart or retaining him after a voluntary de- 
parture, being apprifed of his firft retainer : In the two laft 
of which cafes, an aQion on the cafe is the proper remedy \ in 
the former, trtfpafs, at common law. But he infifted that in no 
cafe had there ever been a di(lin£lion taken with re(^e£l to the 
titm for which a fervant might be hired ; nor indeed before the 
ftat. 5 EUz. c. 4. was any precife time neceflary ^ the obje£l of 
which (tatute was very different from thequedion before the court. 
He preffed the argument ab inconvementi^ dating that it would be 
of great detriment to the town, where the whole trade was in a 
great meafure carried on by this fort of fervant.— That the ver- 
d\€t had found the defendant to be apprifed of the retainer of 
the fervants, it being in proof that he had dcfired them to leave 
their work then in hand unfiniflied. 

Mr. JVilUs contra. The fingle quedion is, Whether the en- 
ticing away a journeyman fhoe maker, who is hired to make a (in- 
gle pair of (hoes, is fuch an injury to hispiader as that an action 
will lie for it? Now the jury have found that there was no 
hiring for any determinate time, but only by the piece : If fo, 
they could not be the plaintiff's fervants ; for the term < journey- 
man* does not import that they belong to any particular mnder. - 

Lord 3fi8/i{^ir/^ interrupted him. The quedion is, Whether 
faying that fuch a one is a man's journeyman, is as much as 
to fay, that he is fuch a man's fervant ; thac is, whether the 
jury by finding him to be the plaintiff's journeyman do not 
'Hr vj iermitti find him to be his fervant ? A journeyman is a fer- 

£4 Tant 
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1774 -fant by the day; and it makes no diflFcrence whether the wort is 
— done by the day or by the piece. He was certainly retained to 



verfus finifli the work he had undertaken, and the defendant knowingly 
jf^tDBiDGz. enticed him to leave it unfiniflied. 

What is the gill of the a£lIon ? That the defendant has en- 
ticed a man away who flood in the relation of ferrant to the 
•piaintiflFj and by whom he was to be benefited. I think the 
point turns upon the jury finding that the perfons enticed away 
'^irere employed by the plaintiff as his journeymen. It might 
perhaps have been different if the men had taken work for every 
body, and after the plaintiff had employed them the defendant 
'had applied to them, and they had given the preference to him 
in point of time. For if a man lived in his own houfe and 
took in work for different people, it would < be a ftrbng ground 
to fay that he was not the journeyman of any particular mailer : 
But the gift of the prefent a£lion is, that they were attached to 
/ .this particular mafter. 

ji/lon Judice. It is clear that a mafter may maintain an ac* 
tion againft any one for taking and enticing away his fervant 
upon the ground of the intereft which he has in his fervice and 
labour. And even fuppofing, as my Lord has ftated, that the 
fervant did live in his own houfe, if he were employed to (inifh 
a certain number of (hoes for a particular perfon by a fixed 
time, and a third perfon enticed him away, I think an' ac« 
tion would lie. If not, it might be of very bad confequenqe 
in trade. He is a fervant quoad hoc^ and though the feducer 
and enticer is much the worfe, yet the law inili£ts a penalty ' 
upon workmen leaving their work undone. 

Mr. Juftice JVilles and Mr. Juftice Ajhhurft concurred. Ppr 
Cur. Let the poftea be delivered to the plaintiff. 



^^ HowLET and another verjusi Stricklanp. 



Mey 3d* 



IncoYt- npHIS was an aflion of covenant. The defendant pleaded 
quidatcd tnat he had lultained greater damages by reafon of the 

rifiSgfr^m' ^J^^^^^^^ committed on the part of the plaintiff, than the value of 
the breach the damages fuftained by the plaintiff on account of the breaches 
vraante t^ alleged in the declaration : all the breaches affigncd in the plea 
^P^'^Jj^- were for non-delivery of allum in due time. The plaintiff dc- 
piaintiff, murred, and for fpecial caufe affigncd, that it was not compp* 
^Il^d'by ^^**^ ^^ *^ defendant to plead thcfc damages by way of fet-off. 

way o£ fct- Mr. 
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Mr. Ciamtre for the plaintiff. The covenant i$ not for money^ 
therefore the damages cannot be fet off, either hj^ai. i/G. 2* 
c. 22. or 8 G* 2. f. 24. For thcjr are not debts, nor recover- 
able as fuch. A tender is only pleadable to an a£tion of con- 
trad for money. ' 

In no part of the plea is it alleged, that thefe are mutual 
debts. But farther in this cafe, the damages to be recovered 
upon the covenant, are totally uncertain ; the meafure of them 
depending upon the difcretion of the jury. It is impoflible there- 
fore for the parties to afBx any precife balance ; and conf<quentlj 
the z6t of parliament cannot extend to them. If the con- 
ilru&iop which is contended for on the other fide, is to prevail^ 
damages upon a breach of marriage contra£t, might be infifted 
upon as debts: and the fame reafoning might extend to the 
fctting off damages in an a£tion of trover. 

Mr. Serjeant Walk<r for the defendant. By flat. 2 G. 2. tf. 22. 
a defendant is at liberty to fet off any demand that he may have 
againft the plaintiff; or to plead it in bar as the nature of the 
cafe may require, and by ftat. 8 G. 2. c. 24. this power is ex- 
tended to debts of a different nature. 

The prefent adlion is, an adtion for damages, and the fet-off if 
of the fame nature as the demand ; viz. unliquidated damages- 
the verdidl therefore will decide the balance. The uncertainty 
of the damages cannot be a foundation for the didinflion infifted 
on: for the words of the ftatute are general, " mutual debts:" and 
in almoft all the cafes where a fet-off is allowed, the balance is 
uncertain. In an action upon a quantutn meruit^ the very ex- 
prefGon (hews, that the damages are unliquidated : fo in an adiioa 
for work or labour done, or for goods fold and delivered, the 
damages are unliquidated. No inconvenience can arife in the 
prdent cafe, becaufe thefe damages arife upon the fame inftru- 
mentj and make but one tranfa£tion: the jury therefore caa 
decide with equal eafe upon both. 

Lord Mansfield. I take this plea to be merely for the purpofe 
of delay. The ad of parliament, and the reafon of the thing, 
relate to mutual debts only. Thefe damages are no debts. An 
indebitatus ajfumffit could not be brought for them. 

Mr. Juftice AJbhurJt. Debts tb be fet off muft be fuch as an 
indebitatus ajfumpfit will lie for. 

Mr. Juftice ^on. Clearly an unliquidated demand or un- 
damages cannot be fet off. Mr. Juftice Willes concurred. 

Judgment for the plaintiff. 
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1774- 
nimrj^^y. Rex ver/us Sir John Cahter. 

j^ fch. 

Ittforma- j tPON a rulc to (hew caufe why an information, in the 
nature of a nature of a quo warranto, Ihould not be directed to the 

/TgnuBtcdr ^^^"^^"N ^^ fl^cw l^y what authority he claimed to be a burgefs 
where the of the borough of For //mouthy the ground of the application 

pmds upon '^^^f ^^^ ^^ ^^^ ^^^^ o' h>s being elected a burgefs he was Irti 
lUr^y ^' 'V^^^ of the age of nine years only ; and therefore incapable of 
law, in or- ferving the office : and the cafe of Rex verfus Whitet cafes temp, 
b^in^^lly ^"^^ Hardwitie 8. was cited. But here it appeared that the 
determined, defendant was not fworn in nor ever a^ed till after he was 

The quef- ^r ^^^ 

whlther*ln Up^** fliewing caufe, the counfel againft the rule went very 
infma of much at large into the do£lrine of an infant's capacity to take* 
dd^v^ca. ^^^ ^ ^^ court were clearly of opinion that they ought not to 
paUe of decide fo material a queftion in this fummary mode, I (hall poli- 
ced a bur-' poi^c ftating the arguments on this head, till the decifion of this 
^^^ quelUon upon demurrerj Mich, ij Geo. 3. infra^ aao. when they 
were repeated* 

Secondly f they prefled the ground of long acquiefcence ; ftating 
that the defendant was elected a burgefs in 17519 fworn a bur- 
gefs in 1763; an alderman in September 1763: afterwards 
ck£led mayor, and no obje£lion made, till the prefent time, 
when the attempt is to disfranchife him^ and fixty other per- . 
fons claiming under his ele£lion. As* to eleven of them it was 
(Contended there could be no quedion ; becaufe the mayor, and 
all the aldermen who were within fummons were prefent, 
and all concurred in their eleftion. Amongft them was Mr« 
JBarlfiw the late mayor* If therefore the mayor chofen under 
Carter was not kgal mayor, Barlow, agreeable to the terms of 
the charter, mud be conCdered as legal mayor \ becaufe the 
charter dire£ls that the mayor mud hold over until another be 
duly chofen. 

Lord Mansfield dopped the counfel on the other Cde, as being 
unnecefTary to fay any thing. — The only quedion now before 
the court iSf whether the rule (hall be made abfolute, that is^ 
whether the caufe (hall go to trial. 

The only point which ftruck me as material to be confidcred^ 
was the (bcond ground of ohje<5lion to the rule ; namely, the 
circumfta«^8 under which this application is made \ from which 

it 
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it appears, that if the admiflion and election had been at the 1.774* 
fame time, the defendant would have been in pofleflion above ^' 

twenty years. But it is faid, though a title accrues within ^^^ 
twenty years, the court, under circuilnftances, will not interpofe Cm»«^* 
to difturb the peace of the corporation. In cafes where there 
has been a long acquiefcence, and where the objeAion, if it pre* 
tailed^ might go to diflbWe the corporation, the court might 
be (o driinclined. But here there is no acquiefcence for any 
conGderable period of time ; and it is admitted t>n all hands 
that it will not endanger the diflblution of the corporation. 

The objedion then turns fingly upon a p6int of doubtful law; 
whether an infant is capable of being eledled a burgefs. This 
may be a very conGderable queftion, and a great deal may be faid in 
ItkVour of their being ele£ied. An infant is capable of purchafesand 
privileges that are for his benefit, and amongft other privileges 
that of a grant. Suppofe the king in the firft charter had no* 
mtnated an infant one of the burgefles : Xjpon a queftion whe- 
ther the nomination was void, it would depend upon circum« 
(lances; and might turn upon the nature of the zSts requifite 
to be done by the burgefles. It may be a queftion which in its 
confequences may more or lefs afFcQ the right of all the cor* 
porations in the kingdom. Therefore all thefe groujnds operate 
conclufively to make the rule abfolute. The reafons urged 
igainft it are, that there is no precedent which fupports the 
Upplication. But two cafes have been cited, in which the reafon 
Lord Hardnvicke affigns for fending the very queftion now under 
litigation to be tried^ was, that it had never been fettled, tt 
tloes not appear that thofe cafes ever were finally decided^ There- 
fore the court in this cafe adopt the reafon whieh weighed 
with Lord Hardnmcke^ and make the rule abfolute, that the 
queftion may receive a full and final determination. As to the 
ck£lioD of the eleven being good, upon the ground that if Carter 
waa not mayor, J}i7r/(nc; was; where a man has bo idea thtt 
he is a£ling in a particular capacity, it is the fame thiog as if 
be was abfent : no authority has been cited to (hew that fuch an 
eleflion would be good ; and we cannot in this fummary way 
determine that it is. Therefore it is moft dear that all the rules 
piuft be made abfolute. 
71|€ thiee other Judges concurred. 



, / 
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Mtn^tt^ Rex verjus Abraham Hall. 

J£7 7th. . 

Thef^i to 'T^HE defendant upon a motion to difcharge him out of pri(bn» 

Jj^^^ being brought up by habeas corpus^ ^ind the warrant of 

vndcr (hit. commitment returned, it recited, that» " Whereas the defendant 

^.I'.inuil " ^38, upon the complaint of £^«;ari i2//»/ry, boatwright, and 

^ ?^*'ff "" ** ^^P^*^ ^^c o^^h of, W^. convi£ted before me John Drage Efq ^ 

€onviaion» ** One of his majelly's jufticds of the peace, iffr. in purfuance of 

or jc U bad. cr ^^ ^^ Qf parKam^nt paflcd in the fixth year of the reign of 

^ his prefent majefty, for cutting down and carrying away one 

** afli timber-tree, that was growing in a drove-way belonging 

^' to an enclofed ground, called a dolver, at Burwell aforefaid, 

V in the county aforefaid, the property oi Matthew Dtace of 

*< Burwe/l aforefaidj gent, without the confent of the laid 

*' Matthew Deace the owner thereof. And this being for the 

*^ firft •flFence, the faid Abraham Hall was ordered by me, the 

** (aid juftice, to forfeit and pay down the fum of fifteen pounds^ 

•* together with the charges previous to and attending fuch con- 

** virion : which be refufed to pay. T4iefe are» thereforcj in his 

^' majefty's name, to require you the faid conftable, to convey 

'* and deliver into the cuflody of the faid keeper of the faid com* 

^ mon goal, the body of the faid Abraham Hall: and you, the 

<* faid keeper, are hereby required to receive the faid Abraham^ 

^ Hall into your cuftody in the faid goal, and him there fafely 

^^ to keep during the time of nine months, or until the faid for** 

<* feiture or fum of fifteen pounds, together with the charges 

' *^ previous to and attending the faid convidion) (hall be paid. 

w And hereof fail not." 

Given under my hand and feal, iffc. John Drage. And this 
IS the caufe of taking and detaining the faid Abraham Hail^ 
Vc. 

Mr. Bearcroft objeAed to th% commitment as illegal. For 
though the ftatute is in the alternative << that upon non-payment 
*< of the penalty and cods, the ofiender fhall be committed to 
** gaol for any time not exceeding twelve months, nor lefs than 
<< fix, or until the penalty and charges (hall be paid, yet this 
M convi£lion does not a/certain any fum for cofts or changes s 
<< the time of imprifonment therefore is uncertain, which ia 
••fatal'! 

Lord 
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• Loti Mamfifld. This con?i£^ion cannot be fupported. The 1774. 
principal judgment is a penalty in a certain fum of money, — 

stnd imprifonment is a coercion of the payment : but while the 
film remains uncertain the defendant cannot be releafed* There- 
fore^ let the convi£iion be quaflied, and the defendant dif- 
eharged. The three other judges concurred. 



LovAT ver/us Parsons and others, afTignees of Allen* SatmvU;, 

IN Trsver for a calk of indigo, upon a rule to (hew caufe 
why a new trial (hould not be granted ; the faQs, as they 
appeared upon the report of Mr. Juftice AJbburJly were as fol« 
lows : 

That one AlUn^ previous to his becoming infolvent, had ordered 
a fmall cafk of indigo of the plaintiff ; who, in confequence 6f 
fuch order, fent him a caflc containing about % cwt. by the wag- 
gon, jllleti, upon receiving notice from the plaintiff of the in- 
digo being upon the road, fent a letter, complaining that the 
quantity was more than he could take. The anfwer to which 
was, that his order had been complied with, and that the plain- 
tiff never fent lefs, and would expe£l to be paid for it within 
four months. Allen dill objected to the quantity of the indigo, 
and alfo to the time of credit i but in a fubfequent letter all 
objeAions were removed, by the offer of one Smith to take all 
the indigo of the plaintiff at a certain price, to which the plain- 
tiff confented. Subfequent to this, and after the arrival of the 
indigo in the waggon, Allen made an afllgnment of all his effects 
for the benefit of his creditors, but refufed to affign the indigo, 
faying it would injure the plaintiff. The queition was, ** Whe- 
'^ ther under thefe circumftances the indigo was the property 
" oi Allen or of the plaintiff?*' The jury found a verdi£i for 
the plaintiff, damages 1 1 1 A 

Serjeant Davy^ in fupport of the rule, infifted, that the indigo 
having been fent to Allen^ in purfuance of his order for that pur- 
pofe, was become his a£lual property; and therefore, upon 
his infolvency, ought, as well as his other effects, to be equally 
divided amongft his creditors. For, though a feller who has 
delivered goods to a carrier by order of the vendee, may in cafe 
of an infolvency ftop them in tranftiu^ yet if they are delivered 
to the vendee, as in point of fa£t this indigo was, the property 
is effe^ually altered. If Allen had not become infolvent, he 

J would 
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1774* would have been liable to the plaintiff In an adion for goOfdt 
fold and delivered. If fo, he is a debtor for them $ and this 



verfut being an afllgnment for the benefit of all his creditors, he woi^ld 
FAfttoMt. hare no rigKt to give a preference- to the perfon felling the in- 
digo ; confequently the vendor cannot claim fuch preference* 

Lord Mansfield inquired, whether the indigo, after anriTai^, 
remained in the hands of the carrier till the difpute between 
the plaintiff and j^IItn was fettled i Upon its being anfwered in 
the affirmative, and that the ailignees, the day after the affign* 
me6t, had ptevailed on the carrier to deliver the goods to them | 
Lord Mansfield faid, I think it was a great indulgence in tb^ 
judge to give you leave to move for a new trial without cofts* 
This is a difpute about a parcel of indigo; and Allen<^ the 
perfon to whom it was originally fent, refufes to take it, becaofe 
the quantity is too great : he next obje£ts to the fliortnefs of the 
freditgiven^ and finds fault both with the quality and the price. 
But at lad he fends word to the vendor, tb^t he has met with % 
perfo9 who will purchafe the indigo of the plaintiff in his 
ftead, at a certain price ; to which price the vendor in anfwer 
agrees* Subfequent to this, the defendants apply to AlUn for 
an affignment of his effeds for the benefit of all his creditors | 
and being apprifed of the difpute relative to the indigo, requefl; 
him to affign that amongft his other effefts* This Allen pofi* 
' tively refufes to do, faying, he would fooner rob on the highr 
wsy, for thjit he had never accepted it. After this declaratipi^^ 
the affignees, with full notice that it was not AIM% property, 
bribe the carrier to deliver the indigp to them, and now infifi^ 
they are entitled to it, as claiming under Allen^ thqugh he hat 
rtnounced all claim or right to it whatfoever. I really never faw 
Z cafe fo void of pretence or law; and am extremely forry 
that leave was given to make the motion without cods.— -Hip 
three other judges concurred.— 4l.ule difcharged» 



JA»£7» G&IFFIN VerfuS BtANDfORD* 

Mty 9Ch. .^ 

Coftomtll 1^ Replevin, the defendant avowed the taking under an an- 

Ux forth, '' cient cuftom, that time out of mind, the Lord of the manor, 

ftating the upon the death and alienation of every tenant. Was entitled to the 

^JJ^?^ fecond bed bead 5 if but one, then to that one beaft 5 and if no 

to iu bcaft> then to a compeofation in lieu thereof. 

Upon 
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Upon the evidence, the cuftom appeared^ by a decree of the ] tj*jM 
Duchy of Lancafter, to be, that time out of mind the Lord of 



GftirriM 



the manoff upon the death of every tenant dying feized, and up« tlwk 
Qtk the alienation of all and every parcel of the faid lands, ife* Bi.ami>- 
had been ufed to have, and of right ought to have^ the fecond ^^^^' 
beft beaft, only one and no moie ; if but one bead, then that one \ 
if no beaft, then fo much money as the chief jent amounted to ; 
with an exceptimt of mefne feignories, burgage tenures, and alien* 
ationa to the ufe of the alienees and rbeir heirs. Verdi^ for the 
phtntiff. 

Upon a rule to (hew caufe, why a new trial fliould not be. 
granted, it was obje£led, that the cuftom, as fet forth in the 
conufance, was different from the cuftom proved ; no exception 
being ftated : and if there had, it might have appeared that this 
was a cafe within it. 

Lord Mansfield. I am fatisiied that, in point of form» the 

cuftoih is not fct out as proved ; for there is nothing in the plea, 
which goes to fliew that burgage tenures and mefne feignories 

ire excluded, therefore the objection muft prcvaiL But there 
is nothing upon the merits*. 

Ftr Cur. Let there be a new trial, with liberty to the de- 
fendant to move to amend his plea. 



Blatch ver/us Archer. Sswu u^. 

¥ J PON (hewing caufe, why a new trial fliould not be grsntcd, !„ d^bt for 
in this cafe, Mr. Juftice Wllles read his report as follows : «" '^Jf^j^ 
« ■ •< This was an a£\ion of debt againft the flieriff of^|^, tho 
«« EJfex^ for an cfcape of one Moody. The declaration ftated a ^^^Ximn 
«< judgment of this court in debt, an arreft, and a fubfequent ^ tn^mui 
<« efcape. At the trial, a queftion arofe, whether the arreft was ^'l^"/^ 
•« legal ? It was objcfted, Firft, that there was no proof of a Tufficient 
«« ca.fa. being delivered to the flieriff. But I held, the return "xxl^^^ ^ 
«« of non efi inventus indorfed upon the writ fuflkieat in this ^^f^^r^'^^Jf® 

^ .« r«^. •/!.#• t * f f the flieriff. 

'^ adlion. Secondly, That the arreft, if any, was by the fon of 
^< the bailiff, and not by the bailiff himfelf^ who was at the 
*' diftance of thirty rods, and not in figbtf therefore no legal ar<» 
«« reft. But I left it to the jury to fay, whether old Finun^ 
^ the officer, was not quodam modo prefent at the time of the wt'^ 
^ reft ; the jury found that he was, and gave a verdiA for th« 
*« plaindff.*'-»Upon the motion and now, a third ground of ob* 
je^a wa$ madci namelyi that no vmnymt was produced: 

but 
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S774. bu^ ^« Juftice Willes faid, he did nbt recolie^l that ob]e£lk«f 
being mentioned at the trial. 



^„ Serjeant Kimpe and Mr, Lucas (hewed caufe» Firftj The 

AccRtB. queftion, whether old Fenton the officer was or was not prefent 
at the time of the arreft, was a iz6t proper to be kft to the jury* 
For it is nowhere laid down that the a£%uai takmg muft be hj 
the bailiff himfelf ; it is fufficient if it be hj the afliftanti and the 
bailiff be near at hand. In 6 Mod, 211. which is the only cafe 
upon the fubje£^y there was no determination. Secondly, It is 
not neceffary'in an a£kion againft; the (heriff to prove that the 
CO* fm, was delivered to him. ' 

Mr. Morgan faid^ his^ objcAion was that the warrant was not 
' produced. 

Anfnuer. The warrant is in the hands of the o(Scer> and there* 
fore it is not in the power of the plaintiff to produce it : nor is it 
neceffary in this aAion where the (heriff is charged civUly 
Otherwifci in an a£iion of falfe imprifonment \ for there a clear 
and regular authority mud be (hewn in. every particular, or ho 
is not chargeable; but here his own irregularity ought nol 
to be an excufe for his negle£t. BeGdes, the (heriff^s agent, one 
ThomRnfon^ who was called and could have proved it, immedi- 
ately, upon hearing his name, ran out of court to avoid his being 
examined. 

Mr. Wallace^ Mr. Cox^ and Mr. Morgan in fupport of the 
rule. 

The faft to be proved in this cafe is, that the party wag 
legally arretted : To eftablifh which ic muft be (hewn, either 
that the arreft was by the (heriff himfelf, or by virtue of a 
warrant in the hands of an officer, duly Cgnedand fealed by the 
Aieriff : for, an arreft under a verbal authority would be illegal ; 
and the party arretted would be entitled to his difcharge. It would 
be ftrange in fuch cafe to charge the (heriff as for an cfcape under 
a legal arreft. It was neceffary therefore to (hew that Fenton 
the officer had an authority ; with regard to which there is no 
evidence ; for the writ and the return only (hew that the (he* 
riff had a writ: and it was in their power to have proved it % 
fox they might have fubpocnaed Fenton^ and given him notice to 
produce the warrant. But fecondly, fuppofe the warrant h%d 
been proved, this is no legal arreft. For the warrant was given 
to the officer ; and the arreft was by his fon, at the diftance of 
thirty rods, which are two hundred yards, not even in fight of 
the father^ much Icfg in his prcfcnce which is Becciiary. 

Mr. 
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'Mr. Morgan obje&ed ftrongly that the warrant * was demanded 1774, 
by Meodj the perfon arrefted, and not (hewn ; therefore the atreft 
was bad ; and cited 6 Co. 54; The countefs of RutlafttPs cafe. 

Lord Mansfield. This is rather a hard adlion ; and certainly, 
in a cafe attended with hardflbip, juries have a leaning as far 
as juftice will permit them, and fo hns the court. But ftill I 
am not fatisfied to fay, that the verdi£t in this cafe is wrong. . 

Sereral objeAions have been made; ift. That the arreft was Anarrefl 
act by the (heriff's officer himfeif,' for that the father was the Jhel*JLri>^ 
officer, and the fon the hand that arrcfted. That the officer mnft ^^^^^ ^«- 
be the 0£r/i^r//y to arreft, is certain : but he need not be the hand nied not be 
that arre Ai, nor in the prefence of the perfon arrcfted, nor aftually |jjj ''■"**^ 
in fight, nor is any exa£^ diftance prefcribed. As to the bailiff nor in the ^ 
being the authority in this cafe, it is in proof that old Fenton noflauiily 
came to Ingate/tone to arreft Moody ^ and went out of the public innht, nor 
houfe for that purpofe. It is true one of the witnefles fpeaks to* prUi'fe H?f- 
his being at the diftance of thirty rods ; but he does not fneak """'» ^* 
at the time of th? arreft: ; nor is it eafy to fpeak with certainty, arretted. 
as to diftance at a particular time. But it is faid, that young 
Fenton the fon, who could have cleared up the doubt, ought 
to have been fubpccnaed by the plaintiff. It is certainly a maxim 
diat all evidence is to be weighed according to the proof which 
it was in the power of one fide to have produced, and in the 
power of the other to have contradided. But I think it would 
have been very improper to have called the fon ; for in fa£l it is an 
zfkion againft his father the bailiff, though nominally againft the 
Iheriff. Upon the whole therefore I am of opinion, that the 
fa£l was fairly and properly left to the jury ; it was their province 
to jadge, whether the officer was on that hufmefs ; and if he was 
immediately following the fon, it is fufficient. It would have 
been a different cafe if he had been upon fome other errand, ^ 
«r had ftaid at home, and fent a third perfon to make the arreft. 

As to the other obje£lions, it is clear, that old Fenton was 
the officer who was to arreft : and being fo, his name, according 1 

to the ufual pradiice, is indorfed on the writ. Lafily^ the re- 
turn of non efi inventus on the back of the writ' is fufficient . •• 
evidence againft the (heriff of the delivery of the ca.Ja. for it is 
an acknowledgment of it under his own hand. Therefore I am 
of opinion there is not fufficient ground for granting a new triaL . 



* The evidence was, that young Ftntm faid at the time of the arreft, that he bid 
Us amhoritx in bis pocket, and that it was at the fuit of Mr. Blaub* The name of 
fid Tmw was indoricd upon the writ. 

Vol. I. F Afion 
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1774. "^^^ Jufticc. It is not ncccflary that the baUifF (houM be 
adlually in fight, but he muft be fo near, as to be near at hand. 



BtATcii jin^i ading in the arrcft 5 and the juty in this cafe hare foand 

Archbr. that he was. 

With refpc£l to the delivery of the ca./a. it is evident it rouft 
have been delivered from the return of mn e/l inventus indorfed 
upon the back of it. But it is further objeded, that therp ibould 
have been a mandate to the officer, who was to take the body. 
Here Fenton was the perfon appointed ; and his name appears 
upon the back of the writ, which it fecms is the ufuai ceremony 
of authorizing the bailiff to arreft. But a material facl in ihiA 
part of the cafe is, that the fheriff's agent, one Thom/infit$f 
whofe bufinefs it was to make out the warrants, and who could 
have proved the fa£^, upon being called, ran out of court to 
avoid being examined. Therefore I. am of opinion, upon all 
the objediions, that the rule ought to be difcharged. 

AJbhurJl Juftice. I am pf the'' fame opinion. The jury have 
' found that the officer was fo near as to be acting in the arreil \ 

which is fufficient : he need not be adlually in fight, adly. It 
may be very difficult for a plaintiff to be able to prove the ex^ 
iftence of a nvarrant^ which is in the ciiftody of the officer, and 
neceffiiry to be fo, as his ov/n juftification. Therefore very flight 
evidence is fufficient to (hew that there was a warrant, and 
here the bailiff's name is indotfed on the writ ; which is the 

ufual method* 

Per cur : Let the rule be difcharged. 



r-cf^, Whitbread ver/us Brooklsbank. 

ALy loth. 

The price TPHIS wa$ an a£iionon the cafe, for money had and received 
^barley at fay tlie defendant, an officet of the cxcife, to the ufe of 

i^Urukof the plainiiE The jury found a fpecial verdi£i in fubftance as 

thehoumy foUows: 

vpon the 

CXperUition x>f drong beer, tnd not the avtrage price of barley throughout the Idttgdim. 

*« That theplaifitiff, after the 24lh of January \ 761 , brewed from 
malted com, and duly exported from the port of London^ 6229 
barrels of beer as merchandize at different times from the 6th 
of June 1771, to the 15th of September 1772, when barley was 
tit and under tlie price of 24/. per quarter at the faid port of 
JLondon^ and above the faid price of 24 /• per quarter, according 
to the average price of com throughout the kingdom at large, a« 

10 fubliOied 
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publiOied in the Gazette, according to ftat 10 (7<v. 3. c. 39. for rem 1774. 

giftrlng the prices of corn in the fcvcral counties of Great Britain ; ^ 

upon which 6229 barrels of beer, the duties were charged and bread 
paid : and the faid plaintiff claimed to be allowed, by the com- bJJ'^Ski- 
miffioner^ of cxcife, and the faid Stamp Brook/bank^ their proper »AKk. 
ofEcer in' this behalf, the bounty of one (hilling a barrel, amount- 
ing to 3 1 1/. 9 J. 9 i. by virtue of the ftat. i Geo. 3. r. 7./ 6. which 
dire£ts fuch bounty to be allowed on beer exported, when barley 
11 at or under the price of 24 s. per quarter, and which bounty, 
the faid commifEoners and the faid Stamp Brookjbani had re- 
fufed to allow : and that it was the ufage of the commiflioners 
of excife to allow fuch bounty on beer exported from the port of 
London, when the price of barley was 24/. per quarter, or 
under, at the port of London J* The queflion upon this fpecial 
?erdi£k was ; •* Whether the bounty was to be regulated accord* 
ing to the average price of barley throughout the kingdom, or 
according to the price at the port of London, from whence the 
beer was exported ?" 

Mr. Davenport for the plaintifF. The firft aft of parliament 
relative to the fubjeft-matter in difpute is f W. 5md M. c. 12. 
which gave a bounty on the exportation of corn. The z(k on 
which the prefent queflion immediately arifes, is i Geo. 3. ^. 7* 
feB. 6. which, reciting the ftat. i W. and M. c. 12. and the 
bounty there given on corn, grants a bounty on the exportation 
of beer made from malted corn, as a further encouragement to 
agriculture. The ftat. 13 Geo. 3. c. 43. which is the laft 
tOc upon the fubjeft, repeals all the former bounties, and grants 
others in lieu thereof, to be paid and allowed by the fame rules 
and regulations as the former bounties were paid and allowed, 
bV. By comparifon of all thefe a£ls, it appears, that the rule 
of 'the bounty muft be taken from the price of barley at tho 
port or place of exportation. For though the ftat. 1 Geo. 3. c. 7* 
is Glent on that head, yet it certainly had a reference to the ftat. 
t W. and M. c. 12. and it is found by the fpecial verdift, that 
the ufage always has been to allow the bounty according to 
the price at the port of London. The queftion then isy whether 
the regijler aft ftat. 10 Geo. 3. c. 39. has made any altera 
ation, or varied the rule in any refpeft? and it clearly has 
not, for it fixes no bounty, it regulates no price, it haa 
no reference at all to the fubjeft-onatter. Further it appears 
from a comparifon of the two afts, that the legifter alft bad 
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1774. quite a difFerent obje^i in view, nameljr, to enable the Iegi£» 
• laturc to fix fome permanent rule and price for the general cx- 

bmkad poitation and importation of corn, ^c. and this is the more ap- 
H^otxi^ parent frbnfi the ftatutc made the next fcflions 11 G. 3*r. i. to 

ftANx. prohibit the exportation. Then followed the flat. 13 Geo* 3* 
c. 43* which) after reciting and taking into conCderation all the old 
rules, ena£):S) that whenever the different forts of grain^ if^c. there 
fpecified ihaU bear fuch a price at the pari or place, iJcm all 
duties upon importation are to ce^fe, and a lefs duty (hall be 
paid ; and when they bear fuch a price the particular bounties 
upon exportation there mentioned are to commence ; which 
bounties are to he paid and allowed by the fame rules and regulations 
as the former bounties on com or grain f and in as full and atnplt 
a manner as if the claufes in fuch former a^s were repeated. From 
thefe feveral a£ts it appears, that as the prices of grain have varied 
in different parts of the kingdom, the rule which the legiflature 
has purfued, in reijpeji of the price, has been in fome meafare 
regulated by the relative fcarcity of the commodity rtfelf at each 
particular port. But as there has been no difference in the rule 
refpedling the bounty from the ill W. and M. c. 12. to the ill 
Geo. 3. c. 7. and the flat. 13 Geo. 3. r. 43, certainly making none, 
the plaintiff in this cafe is clearly entitled to it. 

Mr. Serjeant Walker for the defendant. The- bounty mud be 
taken from the national average price tliroughout the kingdom. 
Before the flat, ip Geo. 3. c-. 39. uo doubt the rule of the bounty 
was according to the price of each refpeflive place of exportation ; 
^\xt the legiflature faw the inconvenience of regulating the 
bounty by the price at a particular port, when the general 
price throughout the kingdom might be different. And tliere- 
fore provided by this acl, that an average price fliould be aP 
certained: And wifely; otlicrwife the mod alarming coiifc- 
quences might enfue. The nation at large might be in want 
of com, when, at a particular port, the price either by defign or 
accident had been raifed ; and the general fcarcity would be in- 
creafed at the additional expence of a bounty to the very perfon 
increafing it, namely, the exporter. The medium price of all the 
markets in England ought to be the price, and is the right one. 

I^rd Mansfield. My principal doubt is, how this came to be 
made a queftion ; bccaufe I do not fee the ground upon which 
the excife have varied the former ufage. The aft of TiT. and M^ 
tefers to the price at the port, and the ufage under it has been 
Mifprmly fo. Then follows the ftat. i Geo, ^.c-j. which gives a 

bounty 
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bounty upon the txportation of beer, to be governed by the 
price of barley ; and the jury find, that the rule, by which the 
excife has governed itfelf in the allowance of this bounty, has 
been, by the price of barley at the port This rule has continued 
to the 10 Geo. 3. c, 39. which was made for <|uite a difFereat pur- 
pofe, whether politically or not is a great doubt : but the view was 
Co guide the judgment of the legiflature in afcertaining the quan- 
tity of corn and grain, exported and imported, in order to fix 
a rule by which the price of corn might be known im all parts, 
and confequently to render it capable of havtrtg an average price 
fixed : but it does not refer or apply to any of the former a£ts, ' 
or make mention of them. Lafily^ the flat. 13 Geo. 3. c. 43. was 
ena£ted, which regulates the bounty according to the price at the 
port, but does not fay a word about an average price. What then 
is the ground on which a new conflrudion is to be made ? I 
profcfs I cannot fee : it was very cafy for parliament to have ' 
faid, if they had thought fit, or had judged it wife fo to do, 
that the bounty (hould be. regulated according to the average 
price of corn, lie. I really can fee no ground upon which the 
commiffioners of excife proceed. 

The court upon the argument had obferved, that the verdi^ At\ aAlon 
could not ftand, becaufe an adlion for money had and received ^J'^l^ 
will not lie againft an excife officer for an over-payment, and <^on not \\$ 
that the word ^^ Jtrong* beer ought to have been inferted: r^^«i.^#- 
fbr the ftat. i Geo. 3. relates to ^^Jlrong'* beer only. But thcfe '^^^^ 
objections were very candidly waived by Mr, Serjeant Walker, pajmtnti 
Lord Mansfield now ordered it to be ftated, that the defendant 
by confent waived the irregularity in the finding, and the 
omiflion of the word ^^Jlrottg^* beer ; for his Lordihip addcd^ 
k might be of great inconvenience, if this cafe (hould here* 
after be made a precedent, that an adtion for money had 
and received, will lie againft an officer of revenue for an over- 
payment. 
The reft of the judges concurred. 

Pvjlea delivered to the plaintiff*. 
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s^fJof. Butler ver/us Cooke. 

An oncer- 'TpHISt was an a£lion on the cafe for goods fold and dcll- 
bankrupt vcrcd. Nofi ajfumpfity and vcrdidl for the plaintiflf. 

may be a 

wicnefs to decreafe but not to Increafe die fund. 

Upon (hewing caufe why a new trial (hould not be granted, 
the queftion was. Whether one Baker who had been twice a 
bankrupt, but had not obtained his certificate, could be ad- 
mitted as an evidence to prove that the goods in quedion were 
delivered to the defendant on the credit and for the ufe of him 
the bankrupt, and not on the defendant's own account. At the 
trial he was rejeded as being an intereded witnefs. 

Mr. Cox and Mr. Innys againQt the new trial obje£led, that 
Cookt being a creditor to a very confiderabie amount, the bank- 
rupt was intereded in leflening his debt as an inducement to 
Cooke to fign his certificate, and therefore his evidence was 
clearly inadmiiEble. 

Mr. Lucas in fupport of the rule. This is a fecond com- 
midion, under which the inclination of the creditors to fign or 
not to fign the certificate is of no avail : for by flat, j; Geo. 3. 
r. 30. no man can obtain his certificate under a fecond com- 
inifiion, unlefs he pays 15/. in the pound. ' 

Mr. Buller^ovi the fame fide, cited the cafe ol Langden and 
others aflignecs of Walker verfus Walker ^ Micb. 1 3 Geo. 3. B. Rn 
as in point. <* That was an aflion for money due to the bankrupt 
«« from the defendant, and was tried at the fittings after Trinitf 
** term 13 Geo. ^ before Lord Mansfield \ upon the bankrupt 
<< being called as a witnefs on the part of the defendant, an 
^< objedlion was taken to his competency, becaufe he had not 
^ obtained his certificate. But Lord Man^ld over-ruilcd tho 
'< obje£lion. Afterwards, on a rule to fliew caufe why a new 
*< trial (hould not be -granted, upon the ground of his being an 
<* incompetent witnefs, per Lord Mansfield and the court, it is 
« a fettled rule, that a bankrupt may be a witnefs to dimlmjb the 
<< fund, though be has not obtained his certificate; becaufi:, in 
<< fo doing, he fpeaks moft manifeftly againd himfelf: for he 
<( may not only defeat his title to the benefit which the law 
<^ ^oyK^ hiflEi if the £Uq4 is of 9 certain amount^ but he ha-« 

. zardsi 
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^ 2ard8 the difpleafure of all his other creditors* But he Is not 1774* 
•* a good witncfs, for the purpofe of enlarging the fund, unlefs ~' ^ 
<< he gives a releafe and has got his certificate." wjus 

Lord Mansfield. This is a very clear cafe. The circumftance 
of this being a fecond infolvcncy, makes no difference with re- 
fytOt to the principle. A bankrupt who has not obtained hit 
certificate, may bea witnefs againft himfelf, but not for himfelf ; 
that is, he may be a witnefs to decreafe the fund, but not to in« 
creafe it : And in this cafe, his evidence clearly goes to decreafe 
it. Therefore he is a competent witnefs. The confequence is, 
that the rule for a new trial muft be made abfolute. 

The three other judges concurred. 



■^. 



Orton et aLf affignecs, veffus Vincent r/ «/., bail ^ednefiittt 



of Bedford. 



Maj^Hth* 



Vf R. Bu/ler had moved to ftay the proceedings in this cafe upon vvhere tb« 

the afTignment of the bail-bond, upon payment of cofts and plaintiff 
the fum fworn to ; the defendant in the original aclion being dead, had judg- 
Mr. MansJlMf who (hewed caufc, faid, this was not the praAice '"^^^a i_ 
where the bail-bond is afligned, though it might be allowable upon originii de- 
putting in' bail above : but after alTignmtnt, the bail can only re- b«*?rb^tow* 
deem themfclves by payment of the debt and coils. It was fo fet- are liable 
tied in Savage v. Weji, 9 Geo. 3. Mr. If al/ace there (hewed caufe, whole debt 
why, upon payment of eleven guineas (the fum fworn to) and ^^ ^^ 
cofts, all proceedings on the bail-bond fliould not be ilaid ; and 
why an exoneretur (hould not be entered on the bail-piece. The 
court difcharged the rule, and held, that the plaintifF in the ac- 
tion was entitled to recover not only the fum fworn to, with 
cods, but the whole debt due. 

Mr. Bullet in fupport of the rule. The diftinAion is, where 
the plaintiff could not have had judgment in the original adlion: 
there, it is clear, that the proceedings may be ftaid upon payment 
of cofis only I Barnes 48. 63. 2 Barnes 79. Thofe cafes are 
in conformity to the general rule of the court, never to make % 
bail-bond ftand as a fecurity, where the plaintiff can be put in a$ 
good a condition as if he had never been delayed. Here, the decla« 
ration was delivered on the 8th of February lad, and the defendant 
died in the vacation. Therefore, as the plaintiff could not have 
bad a verdi£l, nor, of courfe, judgment under the flat. 17 Car. 2, 
(• 8. be could have reaped no bene.^ from the fuit. He 

F 4 hoped 
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1774. hoped therefore the court would, under thefe circumftanceSf 
«^ (lay the proceedings upon payment of cofts only ; without the 

ww-tfx" addition of the fum fworn to, as prayed by the rule. 
.Vi»ic»>iT. But it appeared, by Mr. Mansfield's affidavit, that the plaiotiff 
might have proceeded to trial in the original a£lion, at the fit« 
tings after lad Hilary term ; and as the defendant did not die till 
after that time, the plaintiff might of cour(e have entered up judg- 
meat in the beginning of this term, under the flat. 1 7 Car. 2. c. 8« 
• Per Curiam. The practice is fettled, that where the plain* 
tiff might have had jndgment again (t the original defendant, the 
bail below are liable for the whole debt and cods : and in thia 
cafe it is clear he might have bad judgment againft the original 
defendant. Therefore let the rule be difcharged. 



Samijf^ Grib^le vevfus Abbot.' 

Tiyf R. Covjper had moved to (lay the proceedings in an a£iion 

upon the judgment, pending a writ of error, Mr. BulUr 

on (hewing caufe, produced an aiHdavit, in which it was fworn, 

that the defendant himfelf had acknowledged that the writ of cr- 

' ror, which had been depending two years, was merely for delay, 

; The court ordered, that upon the defendant's confeffing jud^<* 

ment in. this adion, and undertaking to bring no writ of error 

thereupon, execution (hould be (laid till the determination of 

the writ of error depending, Mr. Juftice AJIon faid, the court 

had made a like rule a few terms ago.*— It was then cbje£led, 

that the defendant might ftill bring his bill in equity. But the 

court faid, they could not make him undertake tp waive his right 

in that refpefl. 



Af^ 1%'h. Blandeord ct aL executors, verjus Foot, 

A defend- i^^HIS was a rule to (hew caufe why the writ 'of cabias 

Snt WllO DAS I 

bcenfuper- ad fatisfacienduniy iffued in this caufe, (hould not be fet 

want of°' afide for irregularity, and why the defendant (hould not be dif- 
bcing charged out of the cudody of the (heriff of Middleftfc as to this 

exeStioiT «^ion,— The defendant had been fuperfeded for want of being 
within two charged in execution within two terms after ludgment. Eight 

termi after ° ^ • ^ 1 v • . , , . . ^ . , 

Judgment, ycars attcr, the executors of the origmal plamtiff brought an 

cannot be 

held to fpedcl hall in an action brought upon fuchyoriw^r judgmtpt : but he may be charged in 

fxecutm, 9iicr judgment obtained in thffaond a^ion, 

aflion 



Foot, 



EASTER TERM 14 Georcs HI. B. jR, ^^ 

B^ion of debt on the former judgment; and having obtained 1774* 
judgment in this fecond aflion, caufed the defendant to be ' 

taken on the ca. fa, mentioned in the rule; whereupon Mr, roio* 
Baldwin moved as above. Jf'C^ 

And now, on the part of the defendant, he infifted upon it as 
an univerfal ruk) that where a defendant has been once dif- 
charged out of cuftody, at the fuit of a plaintifF, he can never 
be taken in cuftody again at the fuit of the fame plaintiff. 

Mr. BulUr contri. The rule does not extend fo far as Mr. 
Baldwin has laid it down } it goes no further than that the do- 
fendaDt (hall not be held to bail in the fecond afiion. But he 
may be taken in execution after judgment obtained in fuch 
fecond aAion : becaufe the debt is not the fame as that fpr 
which the original adion was brought^ but is increafed by 
the cofts, and in the prefent cafe by intereft. He cited Paul" 
tery. Salmon, HiL 13 Geo. 2. Barnes 383. where the defend- 
ant having been fuperfeded after judgment for want of being 
charged in execution! and being taken in execution upon a 
judgment obtained in an adlion on the firft judgment, applied to 
be difchargcd. The C. B. took time to confider of it. The 
next term the defendant obtained a rule to be carried to the next 
aflizes, to be difcharged on the Lords' zOi : But this lad rule 
was difcharged by the court, and nothing further was done on 
the preceding rule. Therefore he infifted, it was a fufEcient 
authority to ihew that a defendant may be taken in execution in 
a fecond a£lion. 

Mr. Juftice Aflon. (Lord Mansfield abfent.) A defendant 
cannot be taken in cuftody again upon the /im^ judgment after 
being fuperfeded ; nor can he be held to bail in a fecond aflion ; 
but in a new a£lion, I incline to think he may be charged in 
execution. In Sonnevell wctfus Owlett^ Mich. 19 Geo. 2. R. B» 
Wright Juftice thought he could not, but Denifon Juftice 
doubted whether the court could prevent it ; becaufe the fecond 
judgment was for cofts alfo. That cafe was adjourned. 

Curia advifare vuli. 

The next day, Mr. Juftice Afton, (Lord Mansfie/d Mcnt^) 
delivered the opinion of himfeif and the other two puifne 
Judges* 

We have looked into the authorities, and are of opinion that 
in this cafe the rule muft be difcharged. In the cafe of Wright 
gdminiftrator verfus Ker/will, Barnes 376* Mich, xo Geo* a* 

C B» 



Foot. 
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«1774* ^' ^' ^ cU&indioQ was taken between zfup^fideas MpfMi «yi^i# 
- jprocefsi and a fuperfedeas sifter judgment obtained ; in which 

FOM*D*" ^^^^ ^^ ^^^ decided^ " that as the defendant had there been difr 
vvjta <« charged hy fuperfedeas before judgnient, he was n<H finaHy 
'^ difcliarged, and therefore liable after judgment to be t^en in 
<< execution ; though, where a defendant is fupe^feded after jttdg» 
*^. mcnt| for want of being taken in execution within two ternof 
<* after judgment obtained, his perfon cannot afterwards be taken 
«* in execution." Here that cafe (lopped : but the proceedings 
were all in the fame afiion, not in a mw one, upon a former 
judgment. Then in the cafe of PouUer verfus Salmou : HiL 
13 Geo. 2. C. B, Barnes 383. which was precifcly the fame 
as this cafe, there was no decifion ; becaufe a fubfequcnt ap- 
plication was made by the defendant, pending the con(idcration of 
the court upon xkizjuperfedeas^ to bring him up to the next a Sizes 
to be difcharged upon the Lords' a£l *, and he had a rule acccr* 
dingly ; but this lad rule was afterwards difcl^^rged, as being 
inconfiftent with the application for a fuperfedeas. Upon look- 
ing into the rule of C. B. HiL 8 Geo, 2. we think its folc obje£l 
was to prevent the defendant from being held to bail in a new 
a£lion : for it provides only, that if after z fuperfedeas an a£tion of 
debt be brought upon the judgment, a common appearance fliaU 
be accepted for the defendant ip fuch a£kion : but it is totally 
filent as to execution, or the proceedings thereupon. Iq the cafe 
of Bcnnevell vtiiy^s OwUit^ Mich. 19 Geo. 1. B. R, which I 
thought had received no decifion, I find, by the affidance of 
Sir James Burrow^ who was fo diligent as to remain in court 
till 9 o'clock at night on the lad day of the term, that it was 
decided, and the rule difcharged. His note is as follows : 
Uovemher 7th, Mich. 1 9 Geo, 2. The defendant, who in a former 
a£lion againft him bad not been charged in execution in due 
time, had a new a£iion brought againd him on the former 
judgment for debt and cods. Upon a rule to fticw caufe why he 
(hould not be difcharged, the qucdion was. Whether his 
perfon could be now taken in execution upon this fecond 
aftion ?— L^^ Chief Judice, Denifon and Fojler thought the 
court could not deprive the plaintiff of the benefit which the law 
entitled him to* But Wright thought this would be an effed^uat 
method for the plaintiff* to evade the benefit intended for dc« 
fendants (who were infolvent) by the Lords' a£^. Adjornatur^ 
Before I proceed to the fubfequent determination of tliis cafc-^ 
I oiuA obftnre^ that as to evading the Lords' z(k^ in 2 &tr. 943^ 

Maud 
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Maud Terfus Brantbwaiti^ the court would not allow of {uch 
«?a£oii* lu that cafe^ the defendant being in cuftody, the 
plaintiff obtained judgment \ and inftead of charging the defend* 
ant in cuftody (whereby he would be entitled to his difcharge 
on tbe^ Lords' a£l) the plaintiff brought an a£lion of debt upon 
the judgment, and charged him in cuftody. But on application 
to the court, when he had lain two terms after the judgment, 
the court difcharged him on common bail : faying, *< it was a 
^< trick to deprive the defendant of the benefit of a merciful 
<< law." So that the party Qiall not deprive a defendant from 
receiving this benefit by a trick.*— To return to the cafe of 
Sonnevell verfus Owtett, thus much having paffed as before ftated 
on the 7th of November s afterwards, on tlie laft day of the 
term. Sir John Strange of counfel for the defendant ownedti 
that the defendant had never been charged in execution upon 
^tfirjt judgment, though he had lain long enough to have been 
charged if the plaintiff had thought fit to have done fo. Where- 
upon the court were clearly of opinion that he might now oe 
taken in execution, having nevtf been charged in execution befort\ 
and accordingly difcharged the rule. 

This cafe is precifely in point ; and to be fure the reaf6n of 
the thing is exceedingly ftrong; namely, that the defendant 
mver has been charged in execution. The benefit of common 
bail may be reafonable before judgment \ but that is no reafon 
why after judgment he ihould not be charged in execution. 
Therefore upon the authority of Bonnevell verfus Owlett^ and 
the reafon of the thing, my brethren and I are of opinion, that 
the rule fliould be difcharged. 
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1774 

Bland* 



Rex verfus Binsted and others, burgeffes of Portf- Saturday^ 

y May 14th. 

mouth. 



YtPON (hewing caufe why an information In the nature 
of a ^0 warranto^ ihould not be granted agarnft the de« 
fendants, to fliew, by what authority they claimed to be burgef- 
fes of the borough of Port/mouth ; the Objeflions were : Firfl^ 
That there was not a fufllcient majority to eled-. Secondly^ No 
(ummons. Thirdly^ The day on which they were eledied was 
a day appointed by the charter it(clf for other bufinefs, and 
mt for ele^ion. 

Exception 



Tlie difcrc^ 
tion of tti« 
court, in 
granting an 
information 
in the na- 
ture of a 
Sluo war* 
wifhfi tweii» 
ty yean, is 
to be guid- 
ed by cir- 
cuinllancct. 
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1774. Exception was taken by Mr. Buller^ who (hewed caufe, that 

* j^^ ' the Town cterk, upon v.hofc affidavit alone the information had 

merfin httxi prayed, was as fully apprifed of all the objeAions dated in 

jiitTtv. ^Yic affidavit, at the eiedlion of the defendants feven years before 

as at the time of the prefent application : and therefore, being 

the only profecutor, the information ought not to be granted at 

his inftance: and cited the cafe of Rex v. Radnor y 1 Bur. 781. 

To this it was anfwered by Mr. Bearcrofi and Serjeant Glynn 
in fupport of the rule, that there is no general rule for the court 
to refufe an information, becaufe the profecutor was prefent at 
the proceeding complained of, and did not immediately apply. 
That in this cafe the Town ckrk was not the profecutor, but 
a witnefs only, from his office capabk of giving the beft evi« 
dence relative to the right mode of eledlions but at the 
fame time merely minifterial ; without power to advife or re- 
monftrate againft any illegality in the proceedings of the corpo* 
ration. He only informs the court of the fa£t| and fwears to 
the cuftom. 

Lord Mansfield. The court has very rightly eftabliflied it as 
a general rule, that after twenty years undifturbed and peaceable 
pofleffion, they will not grant an information under the dif- 
CTctionary power given them, by the ftat. 9 Ann. c» ao. This 
rule does not interfere with the right of the crown to profecute 
by the Attorney General, who may file his information ex officio : 
but it was adopted by the court upon principles of public con*' 
venience, and by analogy to many other cafes. The limita« 
tfon has by fome gentlemen been thought too long : and feve* 
ral applications have been made to parliament to narrow it ; but 
the legiflature hitherto has not thought proper to interfere. 
The oCcafion which gave rife to it was the profecution againft 
%Bitr lyCi. the borough of Winchelfeay • Mich. 7 Geo. 3. in which the court 
was fo ftrack with the attempt to impeach a pofTeflion of thirty 
years, that they thought it neceflary to fix fome certain point of 
limitation, beyond which they would not go back to difturb 
a franchife fo long acquiefced in; and accordingly the rultf 
above was eftablifhed. But the court declared ^t the fame time, 
that though twenty years poiTeiGon (hould be a bar without 
;.Tiy other circumftances, yet they did not mean to be underflood^ 
that under clrcumjldnces they would not .refufe an information 
4Pvr.2C2 7. even within that period : and accordingly in one* of the JVin'* 
*'*^' ikelfea caufes, a folemn judgment was given againft the application 

inuler the particular circumftances of that cafe. But no rule has 
been • laid, down as dccifivc refpc£\ing an information within that 
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Hme: but it depends upon a variety of circumftances. If the 1774^ 
party applying has been guilty of any iniquitous praflice, the 



court will not admit his complaint as a fufficient ground for ^^r^ 
granting an information. And in Rex v. Lewis, i Bur. 780% Bx»8ti». 
there was improper behaTiour in the perfon applying. So, if 
the defence depends upon a matter of fad, which may be loft 
or made difficult of proof by length of time, though within 
twenty years ; and the party applying lies by, till this evidence 
of defepce may be loft» as in the cafe of refidence. Aiiother fet 
of circumftances weigh very much ; namely, where many deri- 
vative rights, and many corporate adis may be overhaled fo as 
to endanger the diflblution of the corporation. 

Let us then confider the circumftances of the prefent cafe* 
It appears here' that fome champion on the other fide has firft 
thrown the gauntlet, and difturbed the peace of the corporation j 
and that -all would have been quiet if the other fide had not been 
the aggreflbrs. This is a fort of defence rather than an attack. 
There Is no lying in wait by the perfon on whofe affidavit the 
information is prayed ; no difficulty of proof with' refped to any 
matter of fa£t. On the contrary one of the matters in queftioa 
is a general cuftom which can be eafily proved the one way or the 
other. The pofleffion is but a pofleffion of fcven years, from 
which no great diftrefs is likely to arife, and with refpe£l to the 
condufl of thd -perfon upon whofe affidavit the application is 
founded, the office of town-clerk, which he holds, does not 
oblige him to be acquainted with the regularity of the proceed- 
bgs, or to impeach for want of it. But the material circura- 
ftance is, that h6 is not the profecutor, but a witnefs only ; and 
it is not fo much an attack as a defence. 

The other judges concurred. 

Rules made abfolute, fourteen in all. 
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^"^z Rex verfus Inhabitants of Bodenham. 

A Cert'maH HpHIS wasan indi^iment vpon the ftat. 13 Geo. 3. r. 7^ for 

^^t. il. ^ nuilance in the highway. The profecutor had taken out 

Ceo. 3. r.78. a Certiorari which the defendants had moved to fuperfede> tnd 

XatiVe to ^ow upon (hewing cau(e why a procedendo Ihould not ifloe^ Mr. 

hS^^S^^ »^£i/&fe infifted, that feft. 24 of the flat, which provides, " that 

▼erfe of the ^^ no indldioient or prefeptment (hall be renaoved by Certiorari 

Sud^St " ^^" f«»c^ indiament be trarcrfed, and jud£*Vient thereupon 

iheretipon. <r given/* does not extend to the crown, but only to a Ctrtio^ 

rari at the inftance of a defendant. That tlie above claufe is 

copied from the very fame claufe in the ftat. 22 Car. 2. c, la* 

feii. i^. and cited the cafe of Rtx verfus Farenuell^ 2 5/r. 1209* 

where the court held, that the claufe, in the laft mentioned fta« 

tute, related only to n Certiorari moved for at the inftance of 

defendants and not to a Certmraripro Rege. 

Mr. Bearcroft contra for the defendants admitted, that the 
King has a right to try his own caufe in whatever court he 
J)leafes : but here a private perfon is the real profecutor, and 
therefore not entitled to the fame privilege. 

But per cur : In cafes of this fort there is no diftindion ; and 
the words *^ till fuch indiament be craverfed, Cs'r." (hew very 
plainly that this claufe was not intended to take away a Certiorari 
at the inftance of the crown : for the King does not traverf<^« 
It was calculated only to prevent defendants bringing a Certi" 
rari for delay. Therefore let the rtile be made abfolute. 
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Rex verjiis Gardner. ■ 

Same dcy% 

npHIS was a rule to (hew caufe, why an order of fcflions A corpora. 
made for amending a rate or affcirment made for the oHands^hi 
relief of the poor of the parifti of 5/. Botolph in the town of fee for their 
Cambridgt (hould not be quaflied for the infufliciency thereof. are"w^thin* 

the meaning 
of ftat. 43 Rtt%, c. 1. inhabitants or oceupierj of fuch hnds, snd, in refpedt thereof, liable in tlwir 
C9rf%rate capacity to b; rated to the poor. 

The fubftance of the cafe dated was as follows : That 
Philip Gardmry burfar of Catkarine Hall^ Cambridge^ appealed 
ftom a poor rate, whereby he wa« charged the fum of 2 /. 15/* 
for 55/. per annum. That about the years 1754 and 1755* 
the mafter and fellows of the f^iid college purchafed five houfes 
in the pariih of St. Botolph. of the annual rent of 55 /• ; and 
being fo fcifed thereof^ pulled them down and converted the 
groufid upon which they formerly flood, in the fird place^ 
towards erefting twelve apartments fer the reception of fix fel- 
lows and fix fcholars, upon the foundation of Mr. Ramfdtn : 
that this building acijoined the old college j but had never been 
inhabited : that another part was taken into the mader's garden : 
that about 140 feet in Itngth of the colleg* walls, together with 
the gates> dood upon another part which was taken into the 
college court, and inclofed by the Wiiils : a part, between the 
college walls on the outfide and the dreet, was appropriated 
towards makinj; an area, and planted with trees for ornament : 
And on the refidue were eredled two houfes adjoining to each 
other, one inhabited by the college butler and his family^ 
the other by the college porter, both without the college; 
the former having no communication with it, but through the 
latter there was an entrance for the fociety to come into the col- 
lege after the gates were fhut. That both the butler and the 
porter had the entire ufe of their refpedxve houfes without 
the college intermeddling therewith, and took in lodgers and 
boarders. That after the houfes were pulled, down, the rates 
ind taxes of the parifh ceafed, and from 1761 to 1769 no 
rates or taxes were paid by the mader and fellows i that the 
{^rifli then aflefTed the college to the land-tax at the rate of 55 /• 
t*yeir rent for the ptemifes. That the mader, ifc. paid tho 
taihe from that time : that at tht fame time the parifh rate4 
them for die premifes to the poor rate for 55/. in the iam^ 
ttktfMt tt ia the Jrate is fet forth, 'tbac thq (aid Gardner 

now 
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1774^ now iS| and at the time of making thic rates waS| buriar of the 
•— ^ — ^ faid college. This court therefore is of opinion^ that the faid 
^ffjvi rate or afTeflment as ,to all perfons named therein (except the 
Caaonxb. fj^ij pi^ip Gardner for the mafter and fellows) Ihould be con- 
firmed, and as to the afleflment on Gardner that the fame (hould 
be amended by ftriking out the faid charge on him, and rating 
the majler and fellows for the faid premifes, except fach part 
as is taken in for the new buildings for fix fellows, and fix 
fcholars in the proportion following* 

The reverend Dr. .Prefcot mafter of the faid college 1 
for part of his garden, ' - - J 

The mafter and fellows for thfc houfe ereded for the "i 

butler, ' . . - - j 4 o 

Ditto for ditto for the porter, - - 3 • 

Ditto for ditto for the reft of the premifes added 'i 

to the coUege court, and for. part of an area to > 43 15 
the college, - - - j 

Mr. Mansfield (hewed caufe. The queftion is, Whether the 
mafter and fellows of patharine Hall are liable to be rated to, 
the poor for this area, which formerly had houfes built upon 
it ? Two objediions are made, jFijt/?, that by law no corporate 
body is rateable to the poor. This obje£lion is founded upon 
what fell from Mr. Juftice ITates in the cafe of Rex verfus In- 
habitants of St. Bartholomew the Le/s^ Trinity term 9 Geo. 3. 
B. R. But fuch opinion is not fupported by any cafe or rea- 
fon ; on the coptrary, it has been decided, that corporations, 
having lands, may be rated, and have been confidered as in* 
habitants in refpect of fuch lands. 2 Injt. 703. Lord Cole 
in his expoficion of the ftat. 22 Hen* 8. r. 5. for the repair of 
bridges, commenting upon the word inhabitants^ with refpe£l 
to what perfons are included under that defcription, fays, << every 
<< corporation and body politic having lands, i^c. qua propriis 
manibus pojftdent §t habent, are inhabitants within the purview 
of this ftatute. If they are inhabitants as to the repair of bridges 
within the purview of the ftat. 22 Hen. 8. they are equally fo at 
to rates made under the ftat. 43 Eliz. for the relief of the poor* 
In Thursfield verfus ^ones, Sir Thomas Jones^ 187. the court 
held, that the mafter and wardens of the company of wax* 
chandlers were chargeable to the repairs of the church in refpe^ 
of their eorporhte landsi^ It is dear from thefe two cafes, that 

4 cor« 
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Corporations having lands in their occupntioni may be charged 1^74. 
fo the repair of bridges, and to chbrch ratcii. - 

"With refpcft to the opinion of Mr* Juftice Tates in Rex ^^^y^, 
trerfus Sh Bartholomew the Lefi^ the court did not determine CA^Dvmk* 
that cafe Upon the ground of the governorSi life, not being rate* 
able as a corporation ) but becaufe there was no perfon belong- 
iitg to the hofpital) who could properly be called an inhabitant 
or occupier. Here the mafter and fellows occupy the area ill 
ijaeftion^ and have the benefit of it ; and the remedy of diftrcfs 
is open if they rcfufe payment* 

Tht/econd ground of objeflion is, thit thefe areas are in fuch 
a date as to yield no profit. But in point of fa£); they do yield 
profit ; for they render the fituation more healthy, and therefore 
in more tequefl. But the yielding or not yielding profit is not 
the cotifideration that renders them rateable, but the circum- 
ftance of occupation^ — He admitted that the rate; upon the but- 
kr'g honfe, and upon the porter's lodge^ ought to have beea 
made upon them perfonally, and not upon the college. 
Mti Dunninjg and Mr. Pemherton contrdm 
Corporations are not rateable, becaufe the remedy of im* 
Imfonment, upon failure of diftrcfs, is impofilble ; and the re* 
tnedy of diftrefs alone inadequate. As to church rates, they 
differ from the prefent cafe, for we are now upon the pofitive 
Xrords of an a£t of parliament ; and according to Skin. 27. in 
^hc cafe of Thursfeld verfus Jones^ the queftion, whether a cor- 
porate body was rateable to the church rate or not, was not 
l>efore the court. Corporations Were not in the contemplation of 
the legislature under the ftat. 43 EUz. c. 2. The word inhabitants^ 
Id that ftatute, means inhabitants that can be committed upon 
{aHure of a dijbrefs. It is not material what other defcriptlon of 
khabitants may be found in Lord Coke or elfewhere : they do not 
apply to thia cafe. The word inhabitants, in this a£l of par- 
liament, was only introduced to make perfonal property liable 
wbioh did not lie in occupation^ It is true, pofitive provifions 
may make corporations liable : and perhaps without fuch po- 
-fitivc prbvifion, fome corporations mz^ fuh ftlentioh'^st fubmitted 
to be sated to the poor. But neither of thefe apply to the pre- 
ientcaft. 

. The <^fc of &• Lukij^ hofpital (hews, that nothing can be 

med "which does not yield a profit. The advantages gained by 

•*lhis. arjMi.we jiJift like thofe which were gained to &. Bartho* 

kmtvis hofpital by their area. But with regard to the profit 

Vol* I* G accruing 
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1 774. accruing firom it, the fubjc£l-matter excludes the poffibllity of 
' rating it : for nothing is more apparent than that where pro* 



vtr/ks P^^ 18 the fttbjed of a rate, the yalae of it muft be cert^» 
GAtPMiB. becaufe the meafure of the profit is the meafure of the rate. 
But here nothing is or can be received^ and therefore there can 
be nothing to pajr. 

Lord Mansfield afted if any inquiry had been made into the 
faft of corporate bodies being rated, fuch as the Sotah^fea houfe» 
JfuUa houfe, lie. Mr. Mansfield mentioned the Barbers* Corn^ 
panj being rated for their hall. Mr. Wheeler^ the corporation 
of Coventry : and Mr. Lucas added that many of the Comfanies 
of the city of Londsn were rated, and the only queftion had 
been whether over-rated or not. 

Lord Mansfield* 

This is a queftion of a great deaf of confequence.-— And the 
ttfage under the ftatute 43 Eliz. c. 2. is very material : for great 
care muft be taken lo get at certainty in determinations, and 
to avoid overturning fettled practice. It was that confideratioo 
which made me.ailt how the fa£t was, with regard to corpora- 
tions* For if corporations have been ufually rated all over the 
kingdom for above a century, there will be little inconvenience 
in adopting that ufage. If on the contrary they have not, it 
will be a ftrong argument in fupport of the objection, that they 
are not rateable. 

•sJhrr. ^ ^h^ <^^f<^ ^^ SLLut/$^ hofpiul, I rccollcft that I put it 
so^ upon this queftion; << Was there any body there who could be 
<< rated as occupier ?^ In that cafe the difficulty arofe from a 
matter of fubftance, not form : for they could find nobody to rate. 
There were three forts of perfons only who could be charged 
as occupiers: ift. The fervants of the hofpital: adiy. The 
poor madmen who were the obje£ls of the charity : and 3dly. 
The Truftees. With regard to the firft, a clear diftinfiion was 
taken between them and the officers of other charitable foun- 
dations, fuch as Chelfea hofjpital, who have been held rateable, 
not as fervants of thofe chasities, nor as inhabitants of the ordi- 
nary lodgings ; but as having feparate apartments, which were 
confidercd in the light of dwelling-houfes. 2. As to tht poor 
madmen there could be no doubt of their not being rateable. 
3* The next were the truftees ; but it being ftated in the cafe that 
they were mere nominal truftees for the poor obje£^s of the cha« 
rity, they were held upon that ground not to be rateable. Upon 

. lo<rfdag 
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^ looking into the note of that cafe» I find I obferved> that if there t7744 
were a fourth defcription of jkrfont who might properly be < 



charged a$ occupiers, they would not be included in or aBFefted ^^^^ 
by the judgment which the court was about to give^ Cakohkm, 

Then came the cafe of St. Bartholomew *, and the grounds • 4 Surr^ 
upon which that cafe was determined coincide exa£lly with the *^35* 
reafoning in the cafe of St. Luke* In the cafe of St. Bartholo^ 
mew it was ftatedi that Henry the 8th in the 38th year of his 
reign granted all the faid hofpital to the corporation of London f 
tnd dire£led that il fhould be for the ufe of the poon That af^- 
ter the fire of London^ feveral houfes were made in the hofpital 
for the benefit of the citizens of London^ who were then firft 
charged to the poor rates, as occupiers of thofe houfes* That 
in die year 173O1 fome of the ancient buildings together with 
(•me of thefe houfes were pulled down : that fince that time 
four large piles of building had beeti ere£led| amongft the reft 
one containing a hall for the governors to meet in, ^c. That 
in 1758 the officers of the hofpital were fir ft rated to the poor^ 
owing to the opinion given hi the cafe of Chelfta hofpital; In 
17665 the quadrangle of the hofpital being completed, the gover- 
nors pulltd down eighteen houfes to make an area for the benefit 
of the patients ; for which area the governors were rated^ And 
the queftion was, << Whether the governors were or were not 
** rateable for this quadrangle and area ?" From thefe fadls it 
appeared that in its origin it was for the benefit of the poor» 
and though after the fire of London^ houfes were built upon the 
ground for the life of private individuals, who as occupiers of 
^fe boufe^ were rateable and rated ; yet being returned to its 
ordinal ufcy the ufe of the poor, and appropriated as a means 
of preferving their health, without any profit to the corpora- 
tion, the court held that the goven\prs, who were merely truftees 
Ibr the poor, ought not to be rated for \U Therefore I am fa- 
tisfied with my 6Wn opinion in faying, that the grounds and rea- 
iboing in the two cafes of St. Bartholomew and St. Luke are alike. 
The principle is this, that by the ftat. 43 Elix. c. 2. no man can 
be rated except as an occupier or inhabitant* Mr. Juftlce Tates in* 
deed ftarted a doubt, whether a corporation could be rated as in- 
habitants or occupiers, and did fay, I believe^ what has been 
mentioned* pamely, that a corporation cannot be an inhabitant 
or occupier. This would have been a great authority, if the 
opinion had been given with confideration ; but it was immediate, 
without time to reflet on it. But that point was not efTcntial 
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1774. ^^ ^^^ decifiony and all the couit agreed in the determination 4t 
-^..^ • the cafe upon the other ground* 

verfiis ^^ t^is cafe, the queftion is, whether a corporation feized m 

Gardnii. fee for their own profit, is rateable or not; which is a very 
different queftion, and depends upon this point; whether in 
law a corporation n>ay not be confidered as occupiers or inhabit- 
ants ? B7 the ftatute of 43 jE//z. c. 2. all lands and all real property 
are rateable to the poor, and muft have, except in the cafes juft 

• 

mentioned, occupiers and inhabitants in confideration of tax r 
therefore if a man has no tenant, if he is feifed of lands^ ^c. in 
fee, he is faid to occupy them himfelf or by his bailiff, isfc* 

Mod of the old colleges are extraparochial, and upon that 
ground they are not rateable. But except upon .that foundation 
there has been no inftance cited that a corpoi-ation is exempted 
from this tax ; and I can find no authority In point of law 
which fays they cannot be rated. But there are fome, that go 
Tcry far to prove the contrary. The fir/f I (hall mention, 
though not the moft ancient, is the Ironmougers* company verfus 
Naylory reported in 2 Mod. 185. Sir Thomas Jones 85. I Ftntr. 
3.1 1, and 3 Kehk 719. which was a diftrefs for hearth-moneys 
there was no doubt or queftion in that cafe whether as a cor- 
poration they were rateable or not ^ but whether they could 
properly be faid to be the occupier^ ; the houfes for which 
the tax ^as levied never having been finifted. The court held 
they were. The authorities from 2 I^Jf. 703,, and i Jones iSy* 
. (hew, that corporations are rateable both as inhabitants and a» 
occjupiers : and if liabfe in refpeft of the repairs of bridges and 
churches, they are equally fo within the purview of the ftat* 
43 Eliz. r. 2. 

The next objeflion made to this order is, that thefe areas 
yield no profit, and therefore ought not to be xated. The 
anfwer to that is, that the value is in the judgment of the 
afleflbrs. If land undergoes any alteration, the affeflbrs muft 
take all the circumftances into- their confideration when they 
are about to fix the value: It would be an abfurd rule to fay> 
that lands not covered with houfes, Ihould pay the fame as they 
did when houfes were ftanding upon them. The rates muft be 
according to the value of the thing to be rated ; and the duties 
increafe according to the increafe of agriculture orTOprovcmcnh 
But it feems a very extraordinary thing for the coHege to lap- 
pofe that they are to take in all thefe lands and pay iiothing kht 
them* I do not fay what value is to be fet upon them> nor 
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this determination give a fan^lion to the particular valti^ 1774* 
fixed by the prefent rate : but they muft be of fomc value; and ■- 

whatfoevcr the quantum may be, I am of opinion that the col" ^grjus 
lege \'\ its corporate capacity is rateable in refpeft of it. Ga*©ni«. 

Mr. Jufticc Afiofu I concur. The premiiTes in queftion muft 
be of fome value : and as to the quantum it is the province of 
the overfeers to decide, not the court.— -I have no idea but that 
a corporation may be occupiers : 9s fuch, they may have infpec- 
tion of the rates ; and upon an application to the court for that 
piirpofe, it would be no anfwer to fay, they are an invifible body; 
for they may infpecl them by their fervants and the court would 
punifh a refufal by attachment.— As to the remedy of levying 
a duty upon a corporation ; the books all agree that it can be 
levied, though they differ in the mode. Sheppard in his trea- 
tife upon corporations fays, *< If a fum of money be to be levied 
*^ upon a corporation, it may be levied upon the mayor or chief 
•' magiftratc, or upon any perfon being a member of the corpo- 
" ration." The words are taken from Styles 367. and are what 
was faid by R9II C. J. in the cafe of the town of Colchejer.^^ 
But 1 Venir. 351. in the cafe of the City q{ London concerning 
the duty of water>bailage is different, and is thus : *< Note, It 
** w^s faid, that for a duty or charge upon a corporation, every 
*^ particular member thereof is not liable ; but procefs ought to 
•^ go in their public capacity." And this is the right law. 
In Thursfield verfus Jones^ Shin. 27. the corporation were cited 
not l>y their proper names, but in their politic capacity : and the 
court faid, ** if the company had neither land or goods there 
"^was no way to make them appear: but if they flood out, 
" then they muft lie by the heels in their natural capacity." 
Therefore the idea that a corporation is not liable to be rated, or 
ainehable by procefs in refpe£t of a rate is not well founded. 

By a late aft 17 Geo, 2. c, 38. the remedy of diftrtfs is ex* 
tended beyond the particular parifh, into other precinfts, and 
even into other counties. So that their property is anfwerable 
though they cannot pcrfonally be punifhed. 

Therefore I am clearly of opinion that as a corporation t\itj \ 

are liable to be rated, and that the order of feflions is good : 
though, in refpeft of the quantum^ an appeal is ftill open if the 
college think themfelves aggrieved. Mr. Juftice JVilles and Mr. 
Jnftice JJhhurft concurred.. 

The court ordered that the order of feflions be quaflicd fo 
far as the fame relates to the porter and butler therein inention« 

G3 cd. 
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1 774* cd> a"<) that the reft and refid^e of the matters therein eontained 
* be affirmed. 



J " I. X -JB 



yltf^S The Mayor of Lynn ver/us Turnej^. 

a ainft pRROR from a judgment of the court of common pUtu 
corporation in an adion upon the cafe againft the corporation of Lynn 
^JJ^^*" Regis for npt repairing and cleappng a c^rtaia creek or fleet 
€rHk into called DovfJbiU JUet into which the tide of the fea was accuftomn 
ilde of the ^^ to flow and reflow as from time itnmemprial th^f had htm 
,^V*T', 'J/^^> whereby the fea was prevented from flowing theifein, fo 
(bu^fioc that the (aid creek was rendered unnayigable^ and the plaintiff 

wSTf ivf- ^W*8^^ ^^ ^*"7 ^'^ ^^'^^ round about^ The declaration con^ 
l4linv€r)^ (ided of nine counts : the fecond coi^nt ftatcd no fpecial damagq^ 
hl^i^UJi^' but only charged generally, that the plaintiff had loft the ufe of 
h!^ **fr*i ^** navigation. Judgment by niiil dicit and damages i^pon a 
fhe aaion' writ of {nquiry. 

Jiet, t|io' 

<>o fpccjal damage h« iUtcd. And iayinf; 1* mijrmm time tmrnenurial tb^ tmd hftti ^fed^ 19 we|| 

f9»ugh, without ^(Icging that they were bound, (srir. raiime ttnwra^ or other (jpecial caufe. 

Mr. Baldvnn for the plaintiff in ^rrpr. |f any one count is 
bafl| the judgnient may be fet aCde. Upop the face of this re-, 
(;ord it appears that the locus in qyn is a navigable river, wher^ 
the tide Qows an^l r^flqws, and the fecond count is general withn 
qut any fpecial damage b^ing ftated. If fo, the injury complain* 
ed of i$ not the fubjefl of an a£liun but of an indiAment. For 
^herevpr a "Y^r flows and r^flows it is in the nature of a high- 
V'ay, and is comipon to all, Pavis $6. §id* 149, % Jifod. loj, 
I ^^^* 357* ^^^ where ap injury is received by a puifance or 
Qbftru£tion in a highwayi ^t is incnmbent on the party to Qiew 
a particular damage : ocherwifi* van adion does not lie* % /(^« 
56. Carth. 191. CtQ. Eliz. 664^. 5 Co, 73, 

Lord Mansfield. Ex fa3o oritur }us. How does it appear 
that thi^ is a navigable river \ The flowing and r^^owbg of 
the tide does not make it fp ; for there ^re many places into 
which the tide flpws that are not navigable, rivers | and fhc 
place in qucftion may be a creek in ^eir own private cftate, 

Mr. Baldwin^ Then it was incumbent on the plaintiff to 
(hew a fpecial r^afon qr tenure why the corporation ought to 
repairs for they arc not bound of comiQoii right, ^ Lor^ Jiaym^ 
|08^t I $aH', ^(Jo, S, ^, 
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Lonl MansfiM. It it here alleged that the corporation htre 1774. 
from time immemorial been ufed to repair. It ftates, therefore. 



ItfliyoroC 



that they are bound by prefcriptioni and it might be the very lym^ 
condition and terms of their creation or charter. J^"^ 

TVBMXB. 

The three other judges concuncd. 

Let the judgment be affirmed. 



Harwood verfus Goodrioht^ LefTee of Rolf£« Tu^it^^ 

P R R O R from the Common Pleas upon a judgment in ^ ^^i^ 

eje£lment of a fet of chambers in UnaJn^S'Intt. The q^ent m^ 
caufe was tried before Sir William de Grey^ Lord Chief Juftice be i^md 
of the court of Common Pleas^ at the fittings after Trinitj term ^**,,^"^^ 
'773 f vhcn ^'^ jury found a fpecial verdift> dating in fub- difpofltion 
ftanceasfoUows: "l^^^^ 

particulars of that difference be unknown » is no relocation of ftich Ibraicr wiU. 

That John Lacy of Lincolris^Inn Efq; on the i6th day of April 

^7489 being feifed in fee of the chambers and premifles in the 

declaration of ejcAment mentioned, and poflefled of a confider* 

«Ue perfonal eftate^ and alfo entitled to the intereft of lo^oooA ' 

l>y tirtue of the marriage fettlement of his father of the 3d of 

Jfyril ids 8, and a private a£l of parliament, (by which the faid 

fum of 10,000/. was dire£ted to be raifed and laid out in the 

puTchafe of lands, and which was raifed accordingly, but nerer 

invefted in land,) made his will in writing duly attefted to pafs 

real eftates ; and did thereby devife as follows \ that is to fay, 

^* I John Lacy, of LincoMsInn in the county of MidiUfixy do 

*' make this my laft will and teftament with my owli hand, at 

'< follows ; I give, devife, and bequeath, all my real and per* 

'* fonal eftate, of what nature or kind foever, or wherefoever it 

** be, unto my dear and well-beloved friend Mrs. Frances Har^ 

*^ wood now of Maiden Lane in the parifh of Covent Garden^ 

** Weftminjlery and her heirs, executors, adminiftrators, and af* 

** Ggns for ever \ defiring her to pay certain legacies : and I do 

** hereby conftitute and appoint the faid Mrs. Frances Harwood 

*< to be the fole executrix of this my laft will and teftament, 

^ revoking all others by me heretofore made.** That in the 

fummer of the year 1756, the faid John Lacy of Lincoln^ s-Inn^ 

being in like manner feifed as before mentioned, did make and 

d^ly publilh anothef will and teftament in writing, in the pre« 

G4 fence 
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1774V ^ fenoBiof tbree fubfcribing witncflbt^ who dul)r att^fted dtcf iaoQ^. 

-•- — ; — Tiuit the difpo/ition made by the fnid ^A/i Lacy^ by the faid 

•c/«r/M will of the. yeftr 17561 was different from th§ difpofition in th^» 

^?I?J faxd will of 1 748 i .but In what particulars is unknown ta tie . 

faid jurors; but the faid jurors fay, .that they do mt find that the 

faid teilator cancelled his- faid will of the year 1756, or that the 

faid defendant deftroyed the fame; but what is become of the 

faid will, the jurors aforefaid are altogether ignorant* That 

the faid tcftator John Lacy Efq; died in June 1767 fcifed in fee 

of the faid pr^mifes in the faid declaration mentioned, without 

iflue/and was never married. And that the faid Blizabeth^ 

the wife of the faid William Rolfe^ the leflbr of the plain^iF, 

is the neice and heireis at law of the faid teftator John 

Lacj* 

The queftion was. Whether the devife in the will of 1748 
to the defendant was revoked by the will found to be execi^ted. 

in 1756? " 

De Grey Chief Juftice, Gould and Nares Juftices gave judgt 
ment in. the Common PUas for the leflbrs of the plfiintiiF againft 
the opinioQ. of Mr,Ju(Uce Slacijlqnti upon which judgment 
thift writ of erxor was brought* 

*Mr» Davenport for the plaintiff in error. This cafe muft be 
decided upon two or three leading principles. 

FirJI, That as there is a clear indifputable title; in Mrs. Har^ 
wood lender the will of 1748, the leflbr of the plnintiflFin eje£t« 
ment muil (hew a fubfequent title equally clear and indiCt 
putable, 

Secotedlfi A fubfequent fubftantive independent will of landt 
is^QOt in it(elf a revocation of a former will, nor will operate a% 
ftfch, unleb it contain exprefs words of revocation, or a 'devife 
of the fame lands repugnant to and inconfiftent with f<ich 
fotmer difpofition, Cra* EL 721. Cro, Jac. 94. and the cafe 
of Uitcben veifus Baffet^ reported in i Show, 537. Hardr^ 3.74,. 
2 Salk. 592. Comterb. 90. and 209. 3 Mod. 203. Show. FarU 
Caf. 146; where this point wa« at lad finally fettled and ad« 
judgcdj. 

But thirdly, fi^>pofe a fubfequent independent will of lands 
would revoke a former, yet it nouft appear what the contents of 
fuch latter will are. For the mere finding another will does not 
ex vi termini find a repugnant or different difpofition : and 
twenty devifes of the fame lands m^y (land together, unle^ 
they are iaconfiftcnt 

l-ord 
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liOid Mamfitli aibed the counfel, if they, had confidered 1774* 

whether in point of law the court could grant a venire facias de -— • 

mew after a writ of error brought : and inftanced two cafesy ^^^^^^ 
Howell verfus Challice^ and Rex verfus Kynajlon where the Cood- 
Hoiufe ofi Lord« bad done fo: adding^ that the Houfe of Lords *'®"^* 
€«uld not» as a court of error, have fuch jurifdiQionj unlcfs 
the couit of Ki^*s Beach had the fame. 

Mr^ Serieant ^itf <:Mi/rJ. The notion and do£lrine of wills. ... 

ariCcs from the ci?ii law, and is borrowed from it : The notion Junt loUu* 

re^c&ing exprefs revocations was eftablHhed by the (tat. 32 i/. 8. 

c* iw kefore which ft^tute there could be no will of lands except 

bj cNlft^HiAt But prefumptive revocations exifted before that a£t. . 

T^c^ Qooioa thsft a fubfequent will is a revocation of a former* 

is founded on the nature of the inftrument itfelf ; becaufe i£ 

K^ere the intention of a teilator that his firfl: will fliould (land 

at th^ tin;ie .of making a fecond, the latter would be a codicilf 

aadnot a wllk Therefore^ wherever there are two independent 

wili«9 the latter is a revocation of the former, Swinburne 15. 

No* man 'Can die with two teftamentSy becaufe the latter does 

always infringe the former, 523. 5. P. Perkins, feSI. 478. Step. 

Hfiiichjiime 410. Hardr. 376. per Hale C. B, Apply this doc- 

tfin. to the prefent cafe. It is found that the will of I'j^^ 

^Ufa^ duly attefted to pafs real eftates, and that the teftator, who 

Hm eminent in the law, had no real ellate but the chambers in 

JUnccln'f Inn* This is (Irong evidence of a change of intention 

ill the teftator, and confequently fu(Ecient to prove, that the 

new^fpofition was different from the former : otherwife it was 

lUigatory to make it. At leaft the execution of the fecond will 

refu}cM it very doubtful, whether Mrs. Harwood is ei^tled to 

apjr l^ing } and it is a fettled rule, that where it is uncertam who 

i% to take, the heir at law (hall be entitled. The cafe of Hiichins 

yfvdxj^ ^(tjf^it is in favour of the defendant in error : for the 

gjPoands upon which the court decided that cafe were, that there 

Has DO proof of any change of intention whatfoever in the de- 

vifor, or that the fecond will in any way related to or afie£led 

1^ landst But in the prefent cafe, it is fufEciently found by 

the m^de of deviGng, that the fecond will did relate to lands, and 

ts the very eftate in quedion; becaufe he had no other real 

efUte; and it is exprefsly found that, the difpofition of 1756 is 

i^flfercnt from the difpofition in 1748. Therefore, under all 

t^ circumilances, this finding amounts to an exprels revocation 

(^ tbe will in 1 748t 

Lord 



»w 
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I77/|. Lord Mansfi^d* Let it ftand for a fecond argument: but 

-*—' I will juft date the fliort compafs in which the queftion lies. 

^Ve^* Though, as to pcrfonal cftate, thclaw of £/7^/aff^ has adopted 
^?^^1 the rules of the Roman teftament, yet a devife of lands in Eng* 
land is confidered in a different light from a Roman wilL For 
a will in the civil law was an inftitution of the hein But a 
devife in England^ is an appointment of particular lands to a 
particular devifee; and^is confidered«in the nature of a convey- 
ance by way of appointment ; and upon that principle tc is^ 
that no man can devife lands which he has not at the date of 
fuch conveyance. It does not turn upon the conftni Aion of die 
ftat. 32 ff. 8. r. I. which fays, that << any perfoh having lands^Cs^r.- 
<< may devife/' For the fame rule held before the ftatute^ 
where lands were devifable by cuftom. 

It' is upon the fame principle, but carried too far by fubdety^ 
that there have been revocations determined contrary to the in* 
tent of the teftator; as where he has afterwards made a feofl^ 
ment or the like ; becaufe that has been conftrued a new ap« 
pointment. Such is the difference between the Raman will and 
a devife of lands in England. 

But it may be faid, that if there is a complete fecond will. 
It cannot do otherwife than revoke a former : for if it is only m 
variation or fubtraBton from a former will, it is in the nature of 
a codicil. Now with regard to land, a fubfequent devife of 
land mu(l be inconfiftent with a former devife of the fame 
land, or the firft will (land as a good fubfifting devife; for if 
the teftator gives it to A. and does no other ^0L which will 
transfer it to a third perfon, the original devife to A. remaiii|i 
good. Shere muft therefore be an inconfiftent difpofition in the 
whole or in part; if there be an inconfiftency in part, it it 
a revocation as to that part only. As where a teftator devifes 
an abfolute eftate in fee to A. and afterwards, by a fubfequent 
devife, gives him only an eftate-tail in the fame land ; it is m 
revoca^on to the extent of the difference between an eftate-tail 
apd an eftate in fee. 

In the prefent cafe, the queftion arifes upon certain faAs found 
by the fpecial verdi£i : but the argument has gone upon pr&« 
fumption only; and much has been faid which would have 
been very fit for the jury to have confidered. The- opinion of 
the court muft be guided by conclufions drawn from the faOa 
ftatedy which are ; That the defendant had a title by defcent : 
hut ^ wiU is fouad whigb defeau that title. It ia not found . 
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that this will was revoked. But the jury find that the teftater 1774. 
made a fecond will. It is ftated that the difpoGtion made by '^ 

this fecond will is incwjtfient with the devifes contained in the J^^ 
former ? No ; but they find it to be different : and if the TcrdiA ^^^* 
had refted there, there might have, been a ground of argument to 
layt that different was a general finding applicable to the whole 
willy and therefore it muft mean totally diffiercnt. But the jury go 
on to fay, that they do not know xvberein the difference conjijls* If . 
the jury camiot find it, the court in fuch cafe cannot prefume 
the difierence. Ilie jury might have had evidence to prove an 
jnconfiftent difpofition or circumftances to lay a fair foundation 
for prefuming it to be fo, as fpoliation or the like : but no fuch 
circumflance appears % they merely find a fecond will, and as to 
wha( alteration it made in the formeri they fay they are totally 
Ignorant. Hdw then can the court fay it ? For the court cannot 
prefume any thing.. The mere circumftance of making a fecond 
will is not in itfelf a revocation of a former : for the teftator 
may cancel fuch latter will, and it has been fettled that if a 
man by a fecond will even revoke a former) yet if he keep the 
firft will undeftroyed) and afterwards deftroy the fecond, the 
firft will is revived. In this cafe the jury do not fay a fyllable 
as to the fecond will being in effe at the time of the teftator's 
death. The matter feems to me to lie here. It m oft be (hewn 
that upon this fpecial verdidl the jury have found the fecond 
will to be in fome particular repugnant to or inconfiftent with 
the firft : whereas the only reafon that has been alligned for 
fuppofing it to have been different from the firft, is that the 
teftator made another will. 

Afterwards in Mich. Term it was argued by Mr. Wallace for 
the plaintiff, and Mr. Lee for the defendant, when Lord Mans^ 
fields after ftating the cafe, delivered the opinion of the court 
as follows: 

Each party infifts that upon this fpecial verdi£^ there is a title 
found in their favour: the plaintiff (now "defendant in error) 
fays there is a clear title for him, as heir at law; the de- 
fendant, that there is a clear fitle for her, as devifee: and 
neither party has contended, that there is any fuch defeA or 
repugnancy in this verdid, as to render it uncertain for the 
court to proceed upon itj and I think rightly : for there is a 
title found for one or the other. . Nor has either fide moved for 
% venire facias de novo ; if they had^ this cpiirt a$i ^ comt Qf enof 
{9^14 have granted it« 

la 
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m 

1 774» III confuteriog this fpecial verdid, the duty of the court is to 

"v draw a conclufion of law^ from the fads found by the jury ; for 



^vM)a^ the court cannot prefume any fa£): from the evidence ftated. 

Ooo9r Prefui9ption indeed is one ground of evidence ; but the court 
caqnpt prefume any faA. In cafe the defendant had been 
proved to have dellroyed this laft will, it would have been a good 
ground for the jury to find that this was a revocation. But the 
jory qn die prefui^iption muft have found the fa£t. So with 
regard to all the other circumftances ; fuch as the prefuming it 
to be in her hands, and that there were three attefUng witneflca 
to the will : thefe would have been proper for the jury to have 
confideredi/but we are confined to the fa£ts found by them: 
which arc as follow : 

They have found the defendant. to be heir at law of Joif9 
Iko^y : as fUch he wjould have a clear title if there were no 
other claimant by fettlement or will. The title of an heir at 
law is not to be defeated by conjefiure, ambiguity, or uncer« 
tainty ; and even where there is proof of a will having exifted, 
which however does not appear, the court cannot go into con^ 
je£lure what it is probable the teftator may have done by^ that 
will ; but rt muft be (hewn to contain an actual exprefs devife 
which difinherits the heir at law. But in the prefent cafe, the 
jury have found a clear title againft the heir at law : for they have 
f6iHid a good fub(i(ling will, properly attefted, and an exprefs 
devife to the plaintiff in error, concerning the conftrudion of 
which there is no doubt. For even in the cafe of an zGtnzl d&* 
vife, a proper meaning, as I have beford ftated, muft be found' 
to difmherit the heir at law. Here a clear devife is given againft 
bim : therefore he muft get rid of this title and prove his own 
by Qther fa£^s to be found in this verdi£l ; which if it were the. 
tfuth of the cafe he might do, cither by (hewing that the will 
under which the devifee claims is revoked, or that the teftatqr 
had no power to devife. In this cafe there is no difpute as 
tp the teftator's power to devife : therefore a revocation muft 
be (hewn, and the mode of doing that is by another will, 
Ififubre- But that is not all; for he muft (hew in fa£t, tliat it was r/<> 
queni will, ^^^j j^y ;j|iQther will vfhich fub/t/lfd at the death of the teftator j 
tu3!Jy or hceaufe if a teftator makes one will and does not deftroy it» 
*cvokfn^ji ^^9^8^^ he ip.akes another at any time virtually or exprcfsly rc:* 
former wiiJ, ypkiflg tfac formcr 5 if he afterwajds deftroy the revocatiouj the 

he d«ftroy. ^^ ^yj .^ ^.jj .^ j^^^^ ^^^ g^j^ 

former, if 
fu^ filling, 
19 revived. .. But 
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But what is there in this cafe to (hew, that the will of 1756 1774* 
ever revoked the dcvife of the chambers in queftion i ,The '• 

plaintiff in the original caufe refts it on two grounds : Firft, ^^yj,, 
that there is a contrary devife, if it can be made out ; thcclcar Good- 
anfwer is^ if there is a contrary devife, it is againft the heir. 
But it is contended, that, becaufe the jury fay there was a dif- 
ferent difpofition, the court is to prefume that there was a dif- 
ferent difpofition of the fubjeft-matter ' in queftion. Properly 
fpeaklng, another will cannot exift without there being a differ- 
ence : becaufe, if it be exa£l]y the fame, it is no more than a 
duplicate or a republication of the firft will : the jury therefore 
finding it to be another will, fx vi termini fay, it was different. 
It is neceffary in a perfonal teftament to make an executor, 
but not fo to a devife of lands, which muft be revoked exprefs- 
ly by a fubfequent will. The jury here have not found any re- 
vocation of the former will : nor is there any in point of law ^ 
for the mere circumftance of making another will is not virtual- 
ly a revocation of a will of land. lean fee no difference be- 
tween the cafe of Jf/V/zgr^-^'s will and this. For ,in that cafey 
the jury, by faying there was aliud tejlamenium^ certainly found 
a difference : here they fay it was different, but add, that they ■ 
do not know in whiit the difference confifts: this fpecial ver* 
dift therefore does i;:>t find a revocation. 

The fecond ground which the defendant refts upon is this ; that 
5t is uncertain whether the will be revoked or not ; and where 
the heir at law claims, his title (liall never be taken away bjK 
an uncertainty. But this is all a fallacy ; for here the devifee does 
not fet up an uncertainty ; (he ftiews a clear title under the will 
of 1748. On the contrary it is the heir at Jaw who (iets up an 
uncertainty againft her. Upon the whole, I think the jury tavc 
not exprefsly found that the devife of the chambers in the will ' 
of 1 748 was revoked by the will in 1756. Therefore, 

Let the judgment be reverfed. 

Afterwards, upon an appeal to the Houfe of Lords, the judg* 
ment of the court of Kin^s Bench was affirmed : the barons of 
the Exchequer attended (except Mr. baron Perroi) and were 
all of opinion with the Judges of the Kinj^s Bench. Pxtfcb. 
15 Geo, 3* 
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«774. St John ««;;/«/ Bilhop of WiNTON. 

Samedsy. pRROR fifom the Common Pleas upon a judgment in 
fcdrt^hj^ ^^/^^^ iiw^i/iV of the advowfon of the church of Motttsfont 
4fMt:iei of alias Mot/on Eajl Dean^ and Lochr/y in the county of Souii* 
th^cotintj o^ton^ claimed by the plaintiff in error, under a grant made to 
o< H. <»». him in fee, 2d December 1 766, by Lady Brwghton Delves wi- 
ticlcBwbft/^ dow of Sir Brian Broujghton Delves deceafed ; who claimed fuch 
****J?J^» * advowfon as devifee under the will of her late tns/band Sir Brian* 
emtryhijmrt The caufc was tried at the aflizes holden for the county of South'- 
(bdng^** fli»//d« on the 2^th of July 1773, when the jury found a 
mhftwfiii) fpccial verdi£t in fubftance as follows: 

VmtUhy ** That on the 13 th of June 1763, Sir Brian con trailed by 
awarf con- €t articles of agreement with Sir Thomas Gatehoufe^ for the pur* 
devUcs ro ^' chafe of the manor of Upper Clatford in the county of Hants, in 
^^^** «« confideration of 10,000 /j the purchafe money to be paid, and 
«« All the «< the conveyance completed, on. or before the 25th of Mareh 
"SSflS^' ** 1764. That, on the 30th of OEloher 1763, Sir Brian further 
«<ages««^- fc contraftcd by articles with the honourable Hsomas Pitt, for 
<« and bcre- ** the purchafe of the manor of Miots Ann, and alfo the ad-- 
" moitsia " vowfon of the parifli church of Abbots Ann in the county of 
'Mhccoun- ** Southampton, in confideration of 24,000/; 7000/. being 
<«foMbe' ** P^*^ '^^ P^^9 ^^^ ^^^ remaining 17,000/. to be paid at the 
««/«rrftf/f fc lime of completing the purchafe and executing the donvey- 
** I have *' Since ; which was to be on or before the 25th of March 1764. 
«*^"%«/ " —That on the loth of February, 1764, Sir Brian purchafcd 
«« and << of Thomas Fuller and others, and took a conveyance to himfelf 
«« ofto lieu ** ^^ ^^^ ^f ^^ advowfon * of Mottlt/ont in the county of Hants, 
«< thereofy « in confideration of 2,500/. the money being paid down add 
« ney ar:- '' ^^^ ^^^ executed on that fame day/' 
« ling by That being fo feifed in fee of the faid advowfon of Mottis-^ 

** the (ale ^ , , , 

« of my font, and being entitled in equity to the feveral eftates con^ 
" t«c In ^^^cd for by the faid articles, which then remained to be car- 
« tbecdun- ried into execution, and being feifed in fee of divers manors and 
(wtclidUvc- cit^tcs '^^ ^c county of Stafford, and of certain copyhold eftates 
tlon^ji«[ of inheritance in Suffolk^ and of a fmall freehold eftate in the 
the con. county of Salop, and feifed for his life (under his marriage fet« 
^!?f*^*"" ^ tiement) of divers manors and eftates in the county of Cbe/Ier, 
fon, the with remainder to his firft and other fons fucceflively in tail 
JJJJ^J^J^^ male, (fubjed: to her jointure of 1000/. a year, and to one 
completely other jointure of 1000/. a year to his mother,) with rever- 
babiw Che £oa to himfclf Uk fee 1 and being likewife feifed in (ec of 

makirir of 

the will, • The ^vnofin in queAIoo* 

ihallpaf*. ^^^^ 
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irealeftate in the comitj of Lincoln^ which he had contraA- 1774. 
cd to fell by articles to George Fofler Tuffnell Kfq. in confidera- 



tioa 



lion of 27,000/. which was to be paid on completing the \}^c^ 
purchafe; Dip, on the 21ft Maj 1764, duly make and publiOi BUhopof 
his laft will and teftament ; wherein, after bequeathing his dwell- 
ing-boufe in town, together with his jewels, plate, houfehold 
furniture, He. to his wife Lady Mary Broughion Delves^ her 
heirs, executors and adminiftrators refpe£lively, to and for her 
and their own proper ufe and benefit ; he proceeds thus : 

*^ Alfo I give, devife^ and bequeath to my faid wife and her heirs. Chafe npcNi 
to and for her and their own proper ufe and benefit, ail the "^^l^^^^ 
manor/, meffuagts, advovisohs, JarmSf lands^ tenements^ beredita» •ri^«i» 
mentSf and real ejtate whaifoever, Jituate and being in the county of 
HAmrs, FOR the purchase whereof I have already 

CONTRACTED AND AGREED, with all and every the appurtenances, 
and all my right , title, and inter ejl^ in and to the fame ; or in 
LIEU THEREOF the whole money arifing by the/ale of all my real 
eftates in the county of Lincoln, and such further sum and 
SUMS of money as together with the money arifing from fuchfali 
ftiall befuJUcient to enable my faid wife or her heirs to COMPLETE 
thefeveral contracts / have made as aforefaid^ for the pur chafe 
o/* the SAID ESTATE AND PREMISES in the county of Hants; in 
^ruft neverthelefs to complete the faid purchases, and to pro-^ 
^ure and tale conveyances of the fame eftates^ in the county of 
Jiants, to her and their own proper ufe and benefit^* He alfo 
^aTC to truftees and their heirs, all and fmgular his manors, 
jneflbages, advowfons, farms, lands, tenements, tithes, heredi- 
taments and real eftates whatfoever, fituate, arifing, and being 
in the counties of Stafford znd Chefler, or either of them, to the 
Bfe of his brother Thomas Delves for life, with remainder to his 
iflue in ftrifi fettlement, with divers remainders over. And 
then, after certain pecuniary legacies, the teftator gave all the 
refidue of his perfonal eftate to his brother the faid Thomas Delves, 
*< That the faid articles of l^th June, and 30th ofORober 1763, 
were in force at the time of making his faid will : and that fincc 
his death, the refpe£live premifes had been conveyed to Lady 
Broughton Delves. That at the time of making his faid will, 
Sir Brian was feifed of no other advow/on in the county of Ssuth* 
ampton, except the advowfon of Mottisfont, comprifed in the con- 
veyance of the loth of February 1 764 ; nor had he contraEled for 
tHepurchafe of any manoTi mefiuage, advowfoni&c. in the county 

of 
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1^74. olSouthamptm^ which rejted in ^^/rj^, other than tittrfe ftteil* 

tioned in the articles of 13th June and the 30th olOSdber 1763 i 

tfirfut Nor was he feifed of or entitled Unto any advowfin or admowfrns 
Vf^Tw ^^ *^ cmwties of Stafford or Chefter. That, on the iR of Fiu 
trttarf i *j66f the faid Sir Brian died without r8?bking or aU 
tering his faid will, and without iflue : leaving TbeHfUu t)eimt 
his only brother and heir at law, now Sir Thomss Br$ugpt$'n* 
That the faid Sir Thomas Broughtofif on the dth June i772| Con* 
;reyed the advowfon of Mottisfoni to Robert Hill derk and bia 
heirs for the fum of 3,825 /. 

The queftion ariling upon this terdift Was, ** Whether the 
'^^ faid advowfon of the church of Mottisfoni ptiffed to Lady 
•* Broughton Delves the te/latof's widow ^ by virtue of that elmefe 
•* in his willf whereby the teflator gave and devifed tp hie 
^ faid wife all manors, meifuages, advowfons^ &c. in the county 
•* of Hants fir the purchafe whereof he had eontraBed and 
^ agreed: for if not, then the faid advowfon, being undifpofed 
^^ of by the faid will, defcended to the faid Sir Thotmu Srougiton 
^* as heir at law to the faid teflator i'* — ^The court of Comm$n 
Pleas were of opinion, that the advowfon of Mottisfoni did twi 
. pafs by this claufe to Lady Broughton Delves; and gave judg- 
ment for the now defendant in error, upon which judgment 
this writ of error was brought. This cafe was arg.tted twice ; 
firft in Eafler term 1774, by Serjeant Walker iot the plaintiff, 
and Serjeant Glynn for the defendant, and now in this term, by 
Mr. MansfM for the plaintiff, and Mr. Dunning for the de-* 
fcndant. 

For the plaintiff it was contended, that this was an ex* 
ffrefs devife to Lady Broughton of the advowfon of Moitisfontf 
k being fituate in the county of Hants, and not only eontraBed 
for but aBually conveyed to the tcftator before the making of his 
miill: that a contrary conftruflion would render the word " W- 
« vowfon/^ in the plural number of no effeB ; the teftator not hav-* 
ing eontraBed for any other advowfon in Hamybire except the 
advowfon in que(lion,and that oi Abbots Ann : and, therefore, that 
.the rule of law, which in the expofition of all infbuments^ and 
more efpecially of wills, prefers fuch a conftruflioa as wifi 
give effc£t to every expreffion in them, ought to prevail in this 
cafe«— To this point was cited the cafe of Mirril verfua Ni» 
4hols. 2 Bul/lr, 1 76. where " a tcftator^ having two /evemil 
f< :ta$ietiis of lands by feveral purchafes in Kent and in Bffee^ 
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•' derifed as follows: jl^d as to my moieties^ I dcYifc all my 1774. 

•* moieiUs in Kent unto B** and made no mention of the moiety - 

in J^AP^but the court held that both pajfed^ for the words ^f/w'* 

being «« All his moieties^* the intention of the tcftator could not Biihop of 

otherwife be fatis6ed. So in the cafe of Thorpe vcrfus Thompfortf 

7, Leon. 120. Ander. 188. S. C. where A. purchafed land of 

B, but before any conveyance executed B. fold the land to C and 

then ^z conveyed to C. who being thus feifed devifed it thus: 

** I bequeath to if. my fon, all my land which I purchafed of B.^ 

whereas in ftriftnefs of law he purchafed them of A. by virtue 

of the conveyance made to him by A. But the court held the 

devife good, it being a fufficient defcription of what land the tef^ 

^ttor meant. They cited likewife the cafes of Chefter verfus Chefler^ 

3 P. Wms. 56. Goodright on the demifc of Paul v. Paul^ 2 Bur. 

1089. ^"^ ^y^^ 37^* ^"^ agreeable to the do£lrine laid down 

by thefe authorities, infifted, that, in the prefcnt cafe^ the 

KTords ** contraSled and agreed for'* ought not to be conftrued 

'teftriEflve of the general exprejjion " All my manors^ lands^ mef» 

^uages and advowsons/' fo as to exclude the advonufon aElually 

purchafed t becaufe, in (tridlnefs of language, no edate can be 

faid to be purchafed without being ^ry? contraEled and agreed for. 

But further, the teftator's intention to devife the advowfon la 

queftioo, which ought to be the rule of con(lru£lion in this 

cafe, was manifeil, from his ufing the word *^ advowfons** in the 

//»r/i/ number; and again from the cxprpffion ** alrcadf* which 

was a (Irong proof that he meant to include all the real property 

in Hampfbire of which he was then the owner. That in the 

commdn acceptation and meaning of the words '< contrafled 

•* Mtid agreed for ^* there was no diilindion between them and a 

furchafty and that in equity fuch a contra^ would be a very 

good purchafe. 

On the part of the defendant it was infided, that an heir at 
law ODght not to be difinherited by any other than a neeeffary 
implication : that in the prefent cafe, the words '*for the purchafe 
•• Hkfberiof I have already contraSled and agreed^* could not by 
^tij neeeffary inference be extended to relate to » purchafe ailuaJly 
^$mpUted\ nor indeed by any poilible conftrufllon whatfoever^ 
Unlefs a conrraift executory means the fame as a contract zGtuzWj 
executed. That fuch an interpretation would go the length of 
making them include any purchafe hpwever d'ljianty as well as 
CDC of a more recent date : in which cafe no line can be drawn 
between a fpace of three months, and one of three^fcore years. 
Vol. L H For 
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1774. For the refting in contra^ being a deftgnatlo ret muft ceafe to br 
applicable to an eftate on the inftant of the purchafe being com* 



verfifs plitedi or muft continue applicable to it for rtvr.-— That if no 
Bifliop of QtJiCT circumftance however was fufficient to explain the tcftator'» 
meaning, the words immediately following the words *^ ^^retd 
** fo^* were of themfelves decifive : namely, •* or in iiiu tbenoff 
•* the whole money artfingfi-om the f ale ^ l^c. as together ^ He* Jbcdl 
** he fufficient to enable my /aid wifr^ iifc. to complete thc/everal 
^ contraHs as aforefaid^^ The eflates therefore meant to be devifed 
bj the teft^tor as included under the above defcription, muft of 
necellity be fuch only^ the contracts for the purchafe of wiicb, 
luere jrni fuhfifting^ and which might or might not for ever re- 
main incomplete at the option of the teftator's wife and her 
heirSii the money given in lieu thereof amounting in the one 
cafe to a full fatisfa£lion, and in the other to the exprefs fum 
requifite to complete fuch contrails. Again the fubfequent 
direftion to Lady Broughton^ to procure and take proper con* 
veyances of thefe eftates, excludes all poffibility of fuppofing 
that the teftator had in contemplation at the time of this deviie, 
> a reference to an eftate, concerning which no contraif was 
ftib/lfting^ for completing the purchafe of which no money noas 
due, of which no conveyance remained to be procured or taken, 
but Y^hich had before the making of his ivill been completed, pur* 
chafed by, and conveyed to the tcilator.— That no dedu6)ion to be 
drawn from the teftator's ufmg the word <* advoivfon/* in tb^ 
plural number could avail the plaintiff in this cafe ; becaufe the 
fame expreflion is ufed by him in the devife of his Stajffordfinre 
and Chefhire eftates, where it appears that he had no advowfon 
at alL On the contrary, it was plain from this circumftsmce, 
that the teftator meant to ufe it merely in a general and com^ 
prehenfive, not in any particular fenfe. — That even the common 
prefumption that a teftator does not intend to die inteftate as to 
any part of his eftates could not obtain here, as he had a£hiallj 
done to in refpefi of his eftates in Suffolk and S^lop : that there 
was as little ground therefore for fupplying a difpofition of die 
advowfon of Mottisfoni about which the will was likewife per* 
fe£Uy filen J, as there would be of them : that in either cafe it 
could be founded in conjeAure only; which by no rule of law 
is fufficient to diGnherit an heir at law. 

Lord Manifield. If this queftion had come before the court 
precifely under the fame circumftances as it did in the cafe of &• 

John 
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Join vcrfixs Errington*^ the opinion given then, would hive 1774. 
DO influence upon the opinion that is now to be given. On 



the contrary, the judgment which has fince been delivered ^^^.fe** 
by the court of Common Picas would confidcrably (hake that Biftiop oC 

J .- Win TON, 

aeciuoni 

An heir at law cannot be difinherited by conjcfture. It can 
only be done by exprefs words, or by an implication which ma- 
xiifeftly indicates the clear intent of the teftator, upon a fair con- 
ftruAiou of the whole contents of the will, to give the eftatc 
from him. 

I have ftruggled as much as I could to jgree with the judgment 

of the court of C. B. in this cafv.' 5 and I thought yefterday I 

had perfuaded myfelf to do fo: but upon reading the whole of 

the will attentively, and finding the circumftance of the mone]^ 

fuppofed in the argument to be given by way of equivalent, to 

be founded on a miflake, I cannot fatisfy myfelf to Teje£l the 

words of the teftator in this caft. He has made ufe of the word 

" advowfons," and the whole difpute is, whether the word 

•* advowfons" (hall be underftood to mean advowfons^ fo as to 

convey an idea, that the tcltator underftood the real force of the 

cxpreflion at the time ; or whether it is to be rejected, as being 

merely inferted by him among other general words, without any 

particular meaning or intention annexed to it.— If it is to be 

underftood as applied to thefe iwo^ there is no doubt but it will 

include the recent purchafe, and in that cafe there is an end of 

the queftion. To be fure, there might be cafes, where from the • 

fubje£l-maitcr, it ought to be rejeQed ; but the prefent is a 

Cafe under very particular circumftances. It is manifeft from 

the fafts ftated in the fpccial verdid, that the teftator's obje£t 

Was to buy eftates in Han:pJIjire\ and to enable him in part to 

do fo, he intended to fell his eftates in Ltncolnjhire : and all 

this was upon one plan, which he was carrying into executibn, 

^nd wiOied to complete in as little an interval as circumftances 

would admit of. The dates of the feveral traniadions are very 

material. 



• St, yUm verfus Erringtcny Hilary term 1 3 Gett. 3. was an aft ion of covenant for 
1 defcA of title in the conveyance of the id of Duemifcr 1766 (the living being then 
fuU) t and on a cafe referved in B. R, the court wecr of opinion that the adv/wj^m 
faffed by the wi//, and therefore the tiilc was good. But the devifc refpefting the 
Cb^n and Staff^rdffirt elUtes, and the £id of the tetlator having no adt/owfon io 
•ither of thofe counties, tt^ugh he th*t likewife ufei the word «« advowJoKt"* 
-aoMiigil other genenl words, ixodt so part of the cafe then before the court. 

Ha Oa 



WjHTOH 
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'774* ®" *^ ^3^^ ^ y^''' '7^3> '^^ contrafts for lands in Hamp^ 
- ^/W to the amount of 10,000./; the money to be paid and the 

^ w^I** cftates conveyed on or before the 25th of March x 764. 

BlAopoC On the 30th of OBober 1763, he articles for other eftates in 
Hampjhirey including an advoivfon : he pays 7,000 /. in part, and 
the refidue of the purchafe money being a fum of 17,000/. was 
to be paid and the conveyance executed on the 25th of March 
1764. In the intermediate time, that is, on the loth of JRf- 
Iruary 1 764, he purchafes' the advowfon in quefiion^ and has 
an immediate conveyance made to him upon payment of the 
purchafe money. 

. So that there are three fpecics of eftates which he had to dif- 
pofe of. One^ by articles that rcfted %vholly executory : another 
by articles not nvholly executory^ nearly a third part of the pur- 
chafe money having been paid : and a third that had been carried 
into ixecuftoH by a very recent conveyance. .On the 24th of 
May following, Sir Brian makes his will. Whoever drew 
this will mud have been privy to thefe recent contrails : one 
was totally executoty, one executory in part, and the third a 
complete contrad. He thought to include the whole under one 
defcription : therefore, to (hew fuch general intention of the 
teftator, he fays ^^ for the purchafe ivhereof I have already 
" contraBed and agreed^* not, " for the purchafe whereof I have 
** ONLY contracted and agreed,** He did not intend any future 
purchafe ihould pafs -, but only thofe he had recently entered 
into. If he had faid ** oiily contraftcd and agreed," the purchafe 
of Mr. Pltt^ of which great part of the purchafe money had been 
advanced, would not have paiFed ; becaufe that contra£): and 
agreement was more than made, it was partly carried into exe- 
cution. He puts in the word ** advoivfom^\ Shall the meaning 
of this word be excluded becaufe he has ufcd the expreflion 
*« for the purchafe whereof I have already contra£led and 
•* agreed ?'* H^s he in fafl lefs agreed for a recent purchafe» be- 
caufe he has aftually completed it ? In point of intention I think 
it is impoffible to conceive that he nrieant to except the parti- 
cular advowfon in queftion. An argument was greatly relied 
on that would have been very ftrong indeed, if it had been well 
founded 5 which is this, that he could mean only to include 
the executory contra£is, becaufe he has given in iieu thereof the 
nioncy to arife from the fale of the Lincoln/hire eftates. ' Now 
every equivalent muft be fuppofcd to be co-extenfive with the 
thing fur which it is intended as an equivalent. , It, has been 

faid 
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faid that 27,000/. the money arifing from the fale of the i/«- 1774. 
coin/hire eftates would juft amount to the purchafe money of -^^ j ^ 
the eftates under contrad executory in Ham^ire. But on look- v^/w 
ing into the will, the faS does not warrant the affcrtion \ for -!^'^°P °^ 
though the words are " in lieu thereof^ which implies an alter- 
native, yet he could not me^n to fubftitute the one for the 
other; becaufe 7,000/. had been paid in part of one of the 
eftates; and 27,000/. was the fum that remained to be paidf 
in order to complete xht feveral purchafcs. The fum of 27,000/. 
therefore is in fa£l 7,000 /. (hort of the real value and purchafe 
money of the eftates under contra£l ; confequently it could not 
be intended as an equivalent for them, but only as a fund to 
complete the purchafe. 

The whole queftion depends upoix this (ingle point, whe* 
ther there are words in the will Tufficient to pafs the advowfon 
in queftion. If there are not, the heir cannot be difinherited. 
But here the word ** advowfons" is ufed ; and, in order to de- 
cide for the heir, we muft entirely reje£l it. I do not think 
we are atJiberty to do fo: becaufe I think the teftator meant 
the word ^* advoivfoni* ihould have its full force and efFe£l : and no 
argument arifes from his having inferted the fame word in the 
devife of his other eftates, where in point of fa£l there were no 
advowfons : becaufe his objed was to difpofe of all he was pof- 
fefled of. Therefore I am of opinion that by the word " ad» 
vowfonsy^ both the advowfons pafs. 

Afton^ Juftice. The great ftrefs of argument in C. B, was 
upon the words *^ in lieu thereof, di^r.'* making an alternative 
devife. I think it clearly otherwife ; and that it was intended 
only as a fund to complete the purchafes which the teftator had 
agreed for ^with Sir T. Gatehoufe and Mr. /*///, and had no re- 
lation to the advowfon already purchafcd. 1 herefore I concur 
in opinion with his lordfliip, that by the clear intention of the 
teftator, and upon the plain and maiufeft meaning of the words, 
both the advowibns do pafs. 

Mr. Juftice Willes. I am of the fame opinion. 

Mr. Juftice AJbhurJl. I am of the fame opinion. 
Per Cun 

Let the judgment be reverfed. 

Upon a writ of error in the Houfe of Lords the judgment of 
the court of Kings Bench was affirmed* 



H3 
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I '77^* 

The Mayor of Kingston upon Hull ver/us Hornei^. 

juMtSth! T TPON a rule to (hew caufc why a new trial (hould not be 
A grant or granted upon the ground of a mifdirediion to the juryy 

thTirw*"* ^^^ ^^^^ appeared, upon the report of Mr. Jufticc Gould who 

which tried the caufe, to be as follows. The declaration confided of 

bynlatterof ^^ counts, dating, that the plaintiffs on the 5th of- June 177a, 

rteordt m^y^ and long before zn^ ever JincCi had received, and were lawfully 

cumrtan-' entitled, and dill of right ought to receive, amongd other tolls 

y^^^f"^ and duties, a reafonahle toll or duty called waier-bailiffi dues for 

ti.ojgh certain goods, fpecified in the particular counts, imported into the 

HfleJai'mL P^^' ^^ KingJloH upon Hull -^ that the defendants having imported^ 

mory — ]n {^c. and bcing liable, Wr. promifed, Wr. Upon the general ifluc 

prefVimp- pleaded, the plaintiffs at the trial produced id.' an entry from 

tion was ^^gj^ corporation bogks intitled as follows; *' A particular note of 

lipunded on *^ , • * 

a pofTcflion " all fuch duties, tfr. as by the water-bailiffs are t6 be received,for 
and a^-"*^ ** ^^^ ^^^ of the mayor and burgeiTes of K'tngfton upon Hull\ accor- 
judged fi ding to the order prefcribed and fet down in the year 1441* 
a^fuffident' ** 7^^^^ Bedford then being mayor ; and continued and put in u(c 
yound. €t from that time to this prefent day id ^pril 1575." In this 
lid wete included the duties in quedion. 2dly, An order of the 
corporation of the 13 Eliz. requiring the water-bailiff, every 
eight or fourteen days to give an account of all monies received 
by him for the ufe of the town, to the chamberlain; with a 
direftion to the latter, to keep thefe accounts feparate from his 
other receipts : then followed a particular account of thefe mo- 
nies fo received from 1545 to 1646 : other entries, from 1648 to 
16784 of perfons who had rented the office of wattr-bailiflF; an 
account of the dues for three years in 1726; and concluded, by 
the parol tedimony of feveral witneflTes who had paid the duties 
in quedion from the year 1734, together with an edimate of re- 
pairs done by the corporation valued at 15,000/.— On behalf of 
the defendant contra^ it was obferved, that the earlied book of the 
corporation was 16 Ed. 3. and the date of their original charter 
of incorporation 27 Ed. i. a full century fubfequent to the time of 
legal memory. That their title, if any, to the duties in quedion 
could be fupported only by prefcription or charter : That the 
fird certainly did not exid, they being a corporation within time 
of legal memory : and in refpe£l of the fecond it was clear upon 
the face of a charter granted anno 5 Ric. 2. that the king at that 
time only erefted or authorized the corporation to cre£^ the port ; 
but granted no duties. The words of this charter 5 Ric. u* were 
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49 foUbws: CtmceJJimus quantum in nobis ejl^ &c. quod haheant 17^4, 
portum fuhius eandem villam dudum vocnt. Sayercreeh jam Hullf in m 

perpetuum anne^cum villa ^ ita quod pojjint adijicare domos kaias et o/hJ**^ 
fioicthas^ ad emendationem^ diftnftonem et falvationen^ villa prom verfut . 
itBie. To this it was anfwcrcd, that an ufage of three hundred 
years was a fufficient ground to prefume a grant of 'the duties 
in confideracion of repairs, which it was in proof the corpora* 
tion had conftantly done from the year 144 1 to the time of 
bringing the a^ion. Mr. Jufticc Gonld in his dire£Vion to the 
jury faid he thought, and therefore left it to them to fay, Whe- 
ther the words portum dudum vocat. Sayercreek JAM HuU 
did not imply that the port fo called was an exiJHng port before 
and at the time of the charter 5 Ric. 2. rather than a creation 
of the port : and alfo. Whether they would not confider the ufage 
from the year 1441 to the time of the action brought, a fuf- 
ficient ground to prefume a grant of the duties between the 
J Ric. 2- {anno 1382) and the year 1441. The jury accordingly 
found a verdi£l for the plaintiff. 

Mr. IVallace and Mr. Davenport (hewed caufe. There are two 
queftions. . id. Whether a grant can be prefumed at all? 
2^0 Whether under the circumdances of thi^cafc a grant ought 
to be prefumed ?— I ft. Circumftances within time of memory 
may be a foundation to prefume a orant. In the cafe^f Powell * Coram 
V. Milbanke^ a grant from the crown was prefumed j though r^;^^ ji^**' 
widiin time of memory. tingi after 

In 2 Show. 47. Rex* v. Carpenter', evidence of conftant pay- term 1772. 
meot and an antient table of duties was held fufficient croundto T^*/^*'"" 

^ tiff declared 

* prefume a grant of water-bailiff dues (as in this cafe) on coals for money 
to the city of London^ though the ufe of them was within the ceivcd.^ On 
time of legal prefcription. — In Warren ex dim. Webb v. Grenville mn affim^i 
2 Str. 1 1 29. an item in an attorney's bill to make a tenant to the ^ppea^red ?n 
precipe was held fufficient evidence of the deed in fupport of a evidence, 

'^ * ^^ that, the 

chapel of Cbefttr U Street, in the county of Durham, was in the crown from the diflblution to the 
time of Jac, i. who by letters pkent ur.rfer tl»c fcal oi Engia.id, bearing date the a6th of July 
16 xS, granted to Sir Jofkes Oucb.er/ovy and Richard Gurnard, tlicir Iieirsand afllgns, All that the 
deanry, prebend, rectory and vicarage of the collegiate church of Cir/irr U Strter, in the biHiopric 
/of Durham, with tlie following exception " Exceptis tamen fcmper tt extra banc prefentem 
** conceilioncm noftram nobis heredibu^ ct fucceflbribui noflris omnino refcrvatis o<7.nibus et fin- 
<* gulls advocationlbus donationibus liberis difpofitionibus ft jur. peifor.al. om. et iingul. ecdefi- 
** afticar. vicar. cape!l. et al. bcneficior. ecdefiaAicor quortimcumq ; prxmilf. fupcrius per pre. 
** fentcs praeconcefl*. aut alicui inde parti vel parcelUe quoquo mod<i fpe^ant. pertinent, incident. 
*< appenden. vel. incuniben.** 

In 1629, ^"'"^ 5 ^''' '* '^ premifes came by mefne conveyances to the Hedxoorth family, who 
afterwards granted to ^ir Ralfb Milhankf^Thsit in 1694. Mr. Hedwortb prcfenttd Mr. Cmert to 
the curacy of Chrfttr It Strut, and that in 1735 ^^- •^^^^ ^"' prefented by a dcfcendant'of the 
,B*dwortb family, and continued in poflcillon tiU 17699 when Sir Ralph MiUanke prefented the de- 
fendant. Upon theie £ids, one point infided on by the phmtiff was, that the^exc?ption ii\ the 
Itrant left the title to this curacy in the Crown. But Lord Mantftld left it to the jury to fay. 
Whether from the two adverfa nominations, and poflbH^op luider them, by the Hedtmrtb family, 
they would not prefume a frant from the crown of the right of prcfcntation to tlie curacy. Tht 
|ury prcfamcd a gmnt, and Smod a vf rdid accordinglf. 

H 4 recovery 
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1774. recovery of forty years Handing. But X2 Rep. 4. Crimss v. Smitif 
■ and 12 Rgp. 5. £i//e v. Beard and othirs are in point. There- 

of Hot I. fore anditit pojfejftm \% clearly a fufficient foundatioii to prefmne 
Ho^vtM * S^^^^ f^om the crown Vithin time of legal memory. _ 

2d. Whether in this cafc| a grant ought .to be prefume4 i 
If ancient pofleflioo i$ a fufficient groundi the corporation have 
uaqueftionably been in pofleffion of thcfe duties 300 years and 
upwards; namely, from the year 1441. The water- bailiff's table 
is of that date, and that alone clearly could not be the origin 
i»f the claim. It is further in evidence, that the corporation 
have conftantly repaired the port at an immenfe expence, which 
is a firong ground to prefume a legal title. Therefore, if a grant 
is prefumable, it ought to be prefumed in this cafe. 

3dly. The charter 5 Rich, 2. is a grant of an antient port 
then exifiing and not the creation of a new port : The words arc 
^P^rtum DUDUM vocaU Sayercreek JAM Hull\ which fliews that 
it had before been known by the name of Sayercreek^ and was 
not then for the firft time erefted and made a port. If fo, the 
grant incidentally carries the duties along with it, and the confi* 
deration of the repairs is a }^ood and valid confideration. 

Mr. Dunning^ Mr, Lee, Mr. Wilfon^ and Mr. Norton in fup- 
port of the rule, \ 

ift. The qucftion is r^ot, Whether in any cafe a grant is no€ 
prefumeable; becaufe every prefcription carries in itfelf pre- 
fumption of a grant *, and in this cafe, if the date of the charter 
had been antecedent to the time of legal memory, the jury might 
Tcry rightly have prefumed a grant of the duties. But the 
queftion Isj Whether an ufage which mud have had its com* 
mencement within time of legal memory, is alone fufficient to 
be left to the jury of a grant from the crown, which ought to be 
by matter of record ? The law fays, that fuch evidence of an 
ufage as will fupport a prefcription, is a fufficient title ; that 
i$, a fufficient ground to prefume a grant. If any ufage lefs 
than that were fufficient, prefcription would be ufelefs. There* 
fore it is not competent to the jury to prefume a grant, where 
the ufage does not refer back to the time of legal prefcription. 
The cafe in 1 2 Co, 4. Crimes verfus Smithy is not inconfiftent with 
this pofitioni and in Bedle verfus Beard and others^ 12 Co. f. 
there is nothing which confines the grant of the advowfon to 
a lefs recent date than the grant of the manor. But a (trong 
argument to fliew the improbability of any fuch grant having 
been in this cafe, arifes from the abundant caution in this cor- 
poration to prelerve all their moft antient deeds and records^ 

3 -For 
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For there are no lefs than three charters of confirmation in the 1774. 
reigns of Hen* 4. Hen. 5. and Hen. 6. immediately fucceeding ——— - 
diat of Ric. 2. bcfides many others from temp. Hen. 8. to that of oiHvtT^ 
Jac. 2. all which it was totally unneceflary to have preferved \ *^/** 
and yet the eflential original charter is to be prefumed to be loft in 
a cafe where the corporation itfelf never had an idea, much left 
^ any evidence of its having even exifted. Under thefe circum* 
fiances the non-produ£lion of it ought not to be fupplied. 

Second Point. The charter 5 Ric. 2* was not a ^grant of a 
port then exifting ; on the contrary, there was no port in the 
crown at all at that time. If there had been, no doubt but tlie 
grant of it would incidentally have carried the duties with it. 
But the words of this charter are clearly words of qualification % 
and at furtheft grant only a liberty, to the corporation to ere£t 
a port, viz. <* ConceJJimus quantum in nobis eft quod ipfi it haredes 
habeant portum in perpetuum annexum villa ^ it a quod poffint adijicart 
domcjfkaias et /laiethas^* &c. If the king had at that time a port 
and the duties incident, the qualifying claufe quantum in nobis eft 
Would have no nKaning. Habeant portum is not the phrafe to * 
•xprefs an exiftent port, nor would the fubfequent words in 
that cafe have been neceiTary, but might have been ail fupplied 
by the fingle exprtflion, concejftmus portum. Further the fub- 
fequent words prove it was a thing in fieri \ for there muft have 
been quays and wharfs, if the port was then in being, and it 
xnuft have been annexed to the town at that time. It is clearly 
tiierefore a grant of fomething that was to be in future, not cf 
a port adually erected at that time. The non-exi(lence of the 
^rt is further apparent from the filence of all the charters an- 
tecedent to the time of 5 Ric. 2. amongft which are three that 
grant temporsiry tolls. 28 Ed. i. i Ed. 3. 5 Ed. 3. But in the 
charter of Ric. 3. and fubfequent grants, the mention of the 
port occurs frequently. Therefore on both grounds there ought 
to be a new trial. 

Mr* Lii^ on the fame fide contended, that this claim could not 
have a legal commencement if the port was a newly created port 
by charter 5 Ric. 2. becaufe the duties in fuch cafe could not 
be in the crown but by a£k of parliament; and cited 2 Vez» 
621. Vaugb. 159. Shephard \tti\xh Gofncld ^nA 12 Co. 34. 

Lord Mansfield. The ground upon which an application for 
a new trial has been made in this cafe is, that there was na 
evidence of title in the plaintiffs to the port duties claimed by 
the a£iion which ought to have been left to the confideration of 
ihe jury % wd if no liile was made out which in point of law it 

was 
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^774- ^^ ^^^ thtm to cxcrcife their judgment upon, there ought to hct 

• — new trial. 

cf^HvLL^ There arc two grounds upon which it is contended that there 
xferfus ^33 fufficicnt cvidence of title in the plaintiff to be left to the jury. 

Firft. That there was an antient port of Hull in the king 
before the 5 th of Ric* a. with duties annexed to it, particularlj 
thofe in queftion ; which duties belonged to the king in right 
of the port. If fuch a port and duties did exift in the king, 
it is not difputed, nor can a doubt be made, but that he might 
grant them to a fubje£t : and that they were granted 19 con?- 
tCQdcd, from the general words of the charter confirmed hj 
ufagc* Jf this ground can be fupported, there is an end of 
the motion for a new trial ; becaufe the jury have had that left 
to them, which ought to have been left to them. 

But Sicondly^ii thiit be not fo, and if it is clear from the words 
of the charter 5 Rsc. z. that no port exifted before, but that 
the charier itfelf erefted the port only^ without any> duties ; then 
it is contended, that between the 5 Ric. 2. and the year I44X» 
there might be fome charter from the king, creating and giving 
thefe dutjes to the corporation, upon a ground which wouM 
fupport them in point of law; namely, upon the confideration 
of repairs, and the general advantage to be derived by the pub- 
lic, from its being properly kept up. This was the only point 
made at the trial, and the queftion that arifes upon it i8,'Whe- 
ther upon the evidence, it was properly left to the jury to pre* 
fume fuch grant between 1382 and 1441 ? 

I lay out of the cafe that which might have been a foundation 
for a new trial ; I mean the idea of new light to be got from 
the entries in the corporation books, becaufe there has been an 
infpeftion, and therefore no furprife : and as to fpoliation, the 
court cannot, upon a bare allegation, after infpe&ion had, go 
upon a furmife of that kind, efpecially as fmce the trial no appli* 
cation has been made to fee them. 

..With regard to the firft point, that is, the conftruftion of 
the charter of Ric. 2. the cafe ftands thus : It is proved by 
ftrong evidence, that from the year 1441, down to the rife of 
this queftion, which comprehends a period of near 350 yearSf 
thefe duties have been exafted and fubmitted to without fuit or 
litigation. It like wife appears from a charter of the 13 Car. 2, 
which is above a century ago, that the corporation at that 
time made an application to the king, apprehending they had 
ft title to thefe duties by virtue of a right immemorial, and the 
king upon their reprefen^ation confirn^s them thus ; «« Whereas 

M WC 
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'< we are credibly informed, that within the faid town, (ffc. there 1774* 

'* 18 an immemorial cuAom that every merchant or other com- " 

^* ing into the water with (hips and goods, i^c. and unlading ofHvLi. 

^* the fame within the port of the faid town, has been accuf- jiotwiE 

'^ tomed to pay certain fees, (^c. for the fame, we will that 

^' the faid cuftom (hall continue, and that the faid. mayor and 

^' burgeffes (hall enjoy the like fees, f^Tr. as of time immemo* 

'* rial for the fupport of the great burthens and expences of the 

* faid mayor and burgc(rc:s in and about the reparation, prefer- 

< vation and defence of the faid port." There is a like charter 

>f confirmation, ^i»/70 4 Jac. 2. 

But it is faid thefe charters relate to port duties of time itntm^ 
norial, And the corporation then built, their right to them upon 
mmemorial ufage ; which cannot be ; becaufe both the corpo- 
-ation itfelf, and the grant of the port by charter 5 Ric. 2. are 
irithin time of memory. But if at the time of the grant, the 
luties had exifted immemorially in the king, the fource of their 
:laim is a prefcriptive right, and their title a derivative title to 
that which was in the crown from time immemorial, thoiigh 
they themfelves are a corporation within memory. 

Then as to the conftru£^ion of the charter 5 Ric. 2: fo far 
from thinking it clear, that the charter meant to create the port ; 
if I was to determine that queftion, I (hould hold that the port 
fxj/led before. The grant is, that they (ball have ^* portum 
^* fuhtus eandem villam^ dudum vocat, Sayercreek jam Hull** In 
the firfl place then confider, what is a port ? It is the water : 
the terms are fynonymous ; for the limits of the water make 
the port. Secondly^ What is that which is defcribed as having 
been once called Sayercreek ? Upon the plain conftruAion of 
the words, it mufl be the port and not the town : for fo early 
18 the charter 27 Ed. i. the town is defcribed by the name of 
Kingefton fuprd Hull^ meaning the river Hull\ it is therefore 
ipparent from this charter^ that the name of the port had before 
iiat time been changed from Sayercreek to Hull^ and if nerer 
panted out of the hands of the cio^^n till 5 Ric. 2. it clearly 
nuft have remained in him at that time. He grants that the 
bort (hall be for ever annexed to the town \ which, ki my opinion 
Ilrengthens the con(lru£bion of its being an ancient port ; by af- 
fording an inference, that before that time the corporation had 
only the benefit of it, whereas in future ihey were to be the own- 
ers and proprietors. But there are (lill other words that fupport 
fi^is conftru^ion \ namely, that they ftould have the port <' with- 

«« $ut 
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1774. '' out ih4 interpofition of the king* s officers or miniJlersP This 

^ was a very material and ncceflary privijpge, if the port had ex- 

oMlvLL il^cd before, and the king's officers had been accuftomed to 

jtmiut coUcft the duties for the crown. But if it were a new ere£^ed 

port, the grant might have been confidered as an abfohitc 

^ exclufive grant. But admitting it to be doubtful^ whether it was 

an afuient or a new ereSled port, the queftion is a queftion of fa£l ; 

and, therefore, mod proper to be left to the decifion of a jury ; 

who upon the evidence which in this cafe was the flrongeft 

poffible, namely, enjoyment for 350 years, have found in favour 

of the claim. 

Before I proceed to the next ground, I (hould obferve that a 
queftion was made, whether the grant could have a legal com- 
mencement ? that is, fuppoGng the charter 5 Ric. 2. to have 
created the port, and the duties to have been incidental/y granted 
in confideration of the repairs, whether fuch grant would fupport 
the claim ? if the cafe turned upon that queftion only, I ihould 
take time to confider of it, and to look into the cafes cited by 
Mr. Lee. But it feents to be taken for granted in the cafe of 
the Mayor of Exeter verfus 2Vi/i/^/, Trin. 32 fcf 33 Geo. 2. C. A 
and afterwards in the cafe of the Mayor of Yarmoiutb verfus 
Eatortf Trin, yGeo* 3. B. R. that ports are like markets with 
which the crown is entrufted, and that the king may grant 
the duties to a fubjeft in confideration of repairing the port. 

The next ground is, the prefumption of a charter between 
5 Rkh. 2. 1382. and the year 1441. 

. Now with regard to admitting evidence to fatisfy a jury that 
a charter did exift within time of memory which is not produced 
by record, my opinion is this \ namely, that all evidence is ae* 
cording to the fuhjeB^matter to which it is applied. There is a 
great difierence between length of time which operates as a bar 
to a claim, and that which is only ufcd llfy way of evidence. A 
jury is copcluded by length of time that operates as a bar : as, 
where the ftatute of limitations is pleaded in bar to a debt; 
though the jury is fatisfied that the debt is due and unpaid^ it is 
ftill a bar: So in. the cafe of prefcriptlon, iJF it be time out of 
mind, a jury is bound to conclude the right from that pre« 
fcription, if there could be a legal commencement of the right. 
But any written evidence fliewing that there was a time when 
the prefcription did not exift, is an anfwer to a claim founded 
on • prefcription. But length of time ufed merely by way of 
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endence, may be left to the confideration of the jury to be. 1774* 
credited or not, and to draw their inference one way or the other, ^ ' 

according to circumftances. For inftance, there is no ftatute of of hvlc. 
limitations that bars an aftion upon a bond; but there is a time jj^J^iui 
when a jury may prefume the debt to be difcharged : as where 
no intereft appears to have been paid for fixteen years. But if 
a witnefs is produced to prore the contrary, as by (hewing the 
party not to have been in circumftances to pay, or a recent ac- 
luiowledgment of the debt, the jury mud fay the contrary. If a 
fisundatioii can be laid that a record or a deed exifted, and was 
afterwards loft, it may be fupplied by the next beft evidence to 
be had, or if it cannot be (hewn that it ever exifted, yet enjoy* 
ment under a title which can only be by record, is ftrong evi-* 
dence to be left to a jury that it did once exift. I do not know 
an inftance in which proof may not be fupplied. Thefe are 
genera] rules, and it would be mifchievous, it it were to be 
laid down, that there can be no prcfumption Cnce the time of 
Richard I. to confirm a title by charter. 

In Lord Purbeck*s cafe, the letters patent which were the 
only proper evidence of his title could not be found ; and there 
was no proof of the record having been loft : but he had f^t in 
parliament, had levied a fine of his honours to King Charles 
the Second, and I think enjoyed it to the time of his deaths 
AU the other fa£l$ were fubfequent to the creation, yet the 
Hottfe of Lords were of opinion in favour of the claim, and 
prefumed that the letters-patent had exiiled. Indeed, before 
the decifion, the bill of the letters-patent was faid to be found 
at tnc Privy Seal ofBcc ; but ftill that was only prefumptivc 
evidence ; for the king might mave recalled it before it pafled 
the great feal. 

But the cafe of Bedle verfus Bear J, 12 Co. 5. determined by 
Lord Chancellor ElUfmere with the afliftance of the judges upon 
deliberation, is a cafe in point, and of very great authority : and 
it is not liable to the diftinflion which Mr. Dunning endeavoured 
to make, becaufe there was no poflibility of its being a grant 
wkbin memory. The cafe ftates, that in 31 Ed. i. the king 
being (eifed of the manor of KimMton, to which the advowfon 
of KimMton was appendant, by letters-patent, granted the 
maoof with the appurtenances to H. de Bohun, Earl of Hereford 
in tail general. Humphrey de Bohun the iflue in tail in 40 Ed. j. 
granted t^ advowfon to the Ptftr of Stoneley and his fuccefTors, 
by which it became impropriate. The points were two. Whe- 
ther 
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1779. thcr the grant of the manor ^^ cum pertinentiis^* pafled the ad^ 
'" vowfon ? and adjudged that it could not : Secondly^ Whether 



of HvLL ^h^ grant hj tenant in tail was not void ? But-upon this fecond 
merfu point, it was refolved by Lord ElUfmere and the principal judges, 
.* that notwithftanding the advowfon did not pafs by the grant of 
the king under the words ** cum pertinentiij^^* ?nd fo the iffuc 
in tail had nothing in it at ther time of this grant to the Prior v 
yet it (hall now (4 Jac. i.) be intended in refpefh of the ancient 
and continual pofTeflion, that ^bere was a lawful grant of the 
king to the faid Humphrey^ fo that he might lawfully grant to 
the faid priory. For alljball he prefumed to have been folemnly 
^ done J rather than that ancient grants (hould be called in queftion, 

which Were necejfary to the perfeElion of the thing, though the 
grant cannot now be (hewn. And it was further obferved in that 
cafe, that ancient poilcflion would injure inftead of (Irengthening 
a title, if after a fucceiTion of ages and the deceafe of parties, 
objeflions ihould prevail which might have been anfwered in the 
life-time of the parties, and if well founded, would moft pro- 
bably have been foofter made. 

I remember, in general, though I cannot recol!e£% the par« 
ticulars of it, a cafe in the Duchy-Court between the King and 
Mr. Brown of Sneliroot, It was before the late nullum temput 
bill. The Evidence in fupport of the title was, a pofleffion and 
enjoyment of xoo years i and I held that though fuch pofleiEoo 
and enjoyment could not conclude as a poGtive bar, becaaie 
there was no ftatute of limitation againft the crown, yet it might 
operate as evidence againft the crown of right in the defendant, 
if the claim could have a legal commencement ; though fuch 
commencement could not be (hewn. In queftions of this kind^ 
poiTeffion goes a great way : but there is no poGtive rule which 
fays, that 1 50 years po(re(&on, or any other length of time within 
memory is a fufBcient ground to prefiime a charter. In the cafe 
of a fuppofed bye-law, ufage is allowed to fupport it, wfthpat 
any proof of the exiftence of fuch a bye-law, or of the lofs of it. 
But the principle is a right one, namely, in favour of rights 
which parties have long been in the peaceable and quiet pofleffioa 
of. I have myfelf taken it to be eftabliOicd in point of law, 
that though the record be not produced, nor any proof adduced 
of its being loft, yet under circumftances it may be left to the 
conGderation of a jury, or of a court of equity, if the cafe comcia 
properly before them, whether there is not a fufficient ground ta 
prefume a charter ? Therefore^ in the prcfcnt cafe, taking it for 

granted 
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granted that fuch charter would have given the plaintiff a title, 1779« 



I think it was properly left to the jury, Whether they would pre- ' 
fume fuch grant? I am of opinion that the diredion was proper of Hvll 
on both points: but T ground myfelf chiefly upon the firft 5 W« 
that is, that it was rightly left to the jury to fay, Whether there was . ' 
or was not an ancient port before and at the time of the charter 
5 Ric.2*? Indeed, I fliould be loth to fend the caufe to a new 
trial, after an ufage of 350 years, even if the faft were Qiuch 
more doubtful. If, upon fearch of the corporation-books, any 
new difcovery (hall be made that can throw light upon the fub* 
je£l, this verdict will be of no prejudice in a new adion. Mr. 
Jufticc ^Jofjf Mr. Juftlce Wiiles, and Mr. Juftice AJhhurft were 
of the fame opinion. Per Cur. Let the rule, for a new trial be 
difcharged. 



KtKver/us Inhabitants of Hartford, Saturda^^ 

yunt I lib. 

pRROR from a judgment of the quarter-feffions upon a 
prefentment by a juftice of peace, that from time whereof 
(^r. there was, and yet is, a common highway leading from 
the town of Witton in the county of Huntingdon^ to the village 
or town of Hartford^ in the faid county, for all his majcfty's 
licgc fubjeAs to pafs and repafs on foot over a certain drain or 
ditch between the ancient inclofures within iYit parijh of Witton and 
the town of Hartford; but the fame is broken and in fuch decay 
that the faid fubje£ts cannot pafs, (5*^. and chat the inhabitantt 
t>f the town of Hartford oMght to repair, isfc. 

Mr. Davenport for the plaintiff in error objeSed, that the 
defcription of this road is too uncertain ; but particularly it is 
Hot laid to be in the parifli of Hartford or in any other parifli, 
but over a ditch between inclofures within the pariOi of Witton 
and the town -of Hartford. 

Lord Mamfield. It muft be alleged to lie in the parifli, 
otherwife the parifli is not bound to repair, and, therefore, this 

prefentment is clearly bad. Per Cur. 

Let the judgment be rcverfed* 



BlTLlS 
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I'^X. ' Baylis verjui Lucas. 

Jadgmcfie TiPON a rule to flicw caufc why the writ of inquirf 

«pon a wnt \j ' ^ * 

of inquiry ccuted ill this cafe fhould not be fet aiide, excq>t 

l^cauf/thc ^^ ^*^^" ^^^ ^^ i"^y ^^'^ returned by the attorney for 

Xnry were plaintlflF* 

theattomey Mn Juftice AJion. — ^The rule muft be made abfolute. Uj 
*?■ .***?- a motion for a new trial in a caufc from the Oxford circuit 
the year 1 750, it was objected, that Ptnoyer Watkins who 1 
under-Oieriff' was attorney for the plaintiff, and that three of 
jury were his own relations. The court faid, that every t 
ought to be fair and indifferent : and, therefore, ordered the i 
for a new trial to be made abfolute. 

Mr. Juftice AJbhurfi. If the under- (hcrifF is attorney in 
caufe and returns the jury, no doubt it is a good caufe of cb 
lenge. Per, Cur. 

Let the rule be made abfolute. 



."iamtday. FlOYER VevfuS Ed WARDS. 

t'^fl^t ijPON a rule to (hew caufe why there (hould not be 
three new trial in this cafe. Lord Mansfield read his report 

die; but^u follows !— This was an a£lion brought againft the defendant 

pttUtcs, in ^oods fold and delivered at three months credit, with an zw 

liey 19 un- mcnt, at the time or the lale, that in cafe the money was 1 

thct'cndw P^^^ *^ ^^^ ^"^ °^ ^^^^^ months, then the defendant (hoi 

ihall allow pay to the 'pItintifF an half-penny an ounce per month for 

fent^xn long a time as the money (hould remain unpaid. At the ti 

ounce ^ It was proved that this allowance of an halfpenny an ounce j 

month, till •irnt . ,-.irt. #• 

the debt it month as before Itated, was the general ufage and practice oft 
Tbis*a^w- ^^^^^> w'*''* One or two exceptions only ; but upon calculation 
ancc was appeared to exceed the legal rate of intereft. Upon this, 

accor(iineio ,.-»". . if. ./*>» .1 

an ufage in objection was made to the plaintitTs right to recover, upon t 

^ b^^'h g^°^"^ oliU being an ufurious contra£l, and meant only as a < 

of trade, lour to avoid the ftatute. But, his Lordfhip faid, I thought the 

thcI«?Kal feemcd to be weight in the ufage of ^he trade, and in the c 

rate of in- cumftance of it's being in the defendant's power to have avoid 

contra A bcln^; a hcnafiJe salf. is n^t usVKioys* Otherwlfi*^ if it had been merely colourmhit^ 
cover a loan auU en/jdt tlie ftatute. 

* t 
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the additional payment of an halfpenny an ounce per month by 1 774* 
difcharging the priocipal fum at the time it became due : and ■ ■ ■ ■ 
the jury accordingly found for the plaintiff, as I wiOied, that ^^JJ,"/ 
the contraA was not ufuriouf . ^ £»wAapi« 

Mr. Dunning moved for this rule upon two grounds. ^'Cflp 
That though a loan is nrceffary to conditute an ufurious con* 
tuStf yet in a tranfa£lion like the prefent, the indant the limited 
credit is expired, from that moment, if the money remains un«« 
paid, the condition of the parties is changed ; for the buyer be* 
comes a borrower and the feller a lender. Secondly^ That it is 
not neceflfary to the creation of a loan, that money (hould be 
paid on the one hand, and received, on the other \ for the circum- 
ftance of a man's money remaining in another's hands, in con- 
fequence of an agreement made for that purpofe, will equally 
conditute a loan. That no tradefman can recover intered upon 
non-payment at the day appointed, unlefs there be a fpecial 
agreement for the purpofe; and notwithdanding fuch fpecial 
agreement, if it be ufurious, as in the prefent cafe, it Is as no 
agreement at all. 

Lord Mansfield upon the motion faid, he thought the fecond 
ground was the bed to red the quedion upon: for ir either was, 
or was not, a contract within the mifchief provided againd by 
the- datute. If the former, it was clearly an agreement for 
ufary at the time of the fate *, and therefore, like all other agree- 
ments whereupon or whereby more than legal intered is re* 
ferved, void : and the plaintiff of courfe not entitled to recover* 
But where a party takes more than legal intered, without any 
agreement at the time of the contract, there he is liable only 
to the penalty for the excefs, and the contra£t remains good. 

Mr. Wallace and Mr. Bear croft die wed caufe. This is no 
loan of money, but a communication for a bona fde fale of 
goods ; and the circumdance of its being ^f he option of the 
party to pay the money without an increafcorthe price, removes 
CTery idea of its being ufurious : for to make a contra£l ufurious 
there mud be a forbearance referved in the con^-rafl itfelf, and fo 
are the very words of the datute 12 Ann.Jl. 2. c. 16. " no one 
■• (hall take direi>iy or indircilly for loan of money, W^, above 
•• five pounds for the forbearance of 100/. per annum.** Bur* 
totf% cafe 5 Rep. 69. Mich. 33 to' 34 Eliz. Roberts verfus STrr- 
mairn^ Cro. Jac. 509. Hawk. P. C 24^./eff. 3. 248./'/?. 19. 

Mr. Dunning and Mr. Buller contra. The quedijn is, whc- 
^et it is lawful foe a tradefman felling goods^ to dipulate that 

Vg]k.L I if 
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1774. if the price is not 'paid at a certain time, a greater fum tlian 

" legal intereft (hall be paid for the forbearance of it : and it is a 

verfus queflion of infinite magnitude in refpecb of trade in general. 
fiWARDi. 'pjjjg J3 i^Qj |||.g ^jjg cafes cited, where a grofs fum is (tip u- 

latcd mmme pcctia : but it is the cafe of accumulating intereft, 
incurring proportionably with the delay. In ail thofe cafes the 
lender may demand his money as foon as it is become due. But 
it is a fa£^ and an ingredient of this bargain, that both parties 
looked to a day beyond the day of payment. For the plaintiff 
was not likely to call for his money when he could make 8 per 
cent, and the defendant upon fuch an agreement was not likely 
to have money to pay at the day of ftrift payment : therefore it 
is no anfwer to fay, that he might hate paid at the day : for 
the probability, not to fay the poflibility, of the cafe, was againft 
his being able to do fo : and the wifdom of the laws againft ufury, 
confifts in the prote£lion they fliew to indigent men. As to 
the fuppofed cuftom of the trade, the evidence is not fuilicient 
to create a cuftom, for the traders arc in number but five, and 
their praftice not uniform ; but if fuch ufage did obtain in the 
trade, it is neverthclefs void by the ftatute, if ufurious in itfeJf. 

IjOvA Mansfield. The* ftatute 12 Queen Ann.Jlat, 2. c. 16. 
prohibits any body from taking any how on the loan of money 
above 5 per cent for the forbearance of payment ; and all con- 
trafts for any loan of money, goods, merchandize, l^c, bear- 
ing intereft above 5 per ctnt. with an agreement for principal 
and intereft, are null and void ; but with regard to principal 
and intereft, in cafe the agreement originally for the payment of 
principal be legal, and the intereft does not exceed the legal rate ; 
but afterwards upon payment being forborn, illegal intereft is 
demanded, there the agreement by Yetrofpedk is not void, but 
the parties arp liable to the penalty of treble value. 

This is a cafe on the original contraft, by which the payment 
ef the principal is ftipulated ; and therefore, if it is within the 
ftatute of ufury at all, the contra£l itfelf is void. It depends 
principally upon the contraft being a loan: and the ftatute 
ufes the words ** dire^ly cur indiredly." — Therefore in all quef- 
tions in whatever refpe£t repugnant to the ftatute, wc mult get 
at the nature and fubftance of the tranfa£lion: the view of the 
parties muft be afcertained, to fatisfy the court that there is z 
loan and borrowing ; and that the fubftance was to borrow on 
the one part and to lend on'tlie other : and where the real truth 
ha^loan of money^ the wit of man caxmot find a fliift td take if 

12 ... 0V€ 
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«ut of the fiatute. If the fubftancc is a loan of money, nothing 1 774, 
'vrill prote£l the taking more than 5 per cent, j and though the 



Hatntc mentions only " for loan of moneys, wares, merchan- ^^^^^^ 
** dizes^ or other commodities j" yet any other contrivance, Ei'wardj, 
if the fubftance of it be a loan^ will come under the word 
«« indircaiy.'* 
Let us examine then what the prefent contraA is. It is faid the 
" plaintiff is a lender ; let us fee where there is the colour of a loaa 
in this cafe* The plaintHF is a refiner, and deals in gold and 
filver wire; fo is the defendant: and, in the ordinary courfe of 
dealing, the one buys and the other fells a quantity of this 
commodity on the terms and conditions before dated. There 
28 no pretence of any negotiation for a loarii nor that one 
word pafTe^ about hrroioing money ; nor any evidence of an 
agreement to forbear paying the principal fum, contrary to the 
true intent and meaning of the ftatute. What are the terms 
of the contra£t ? arc they any newfangled terms ? fo far other- 
wife, that the agreement barely cannot be called an univerfal - 
pra£lice ; yet it is the general practice of the trade. It is true 
the ufe of this pra£lice will avail nothing, if meant as an evaGon 
of the ftatute; for ufage certainly will not protcfl: ufury*' 
£ut it goes a great way to explain a tranfa£lion ; and in this 
cafe is ftrong evidence to fliew that there was no intention to 
covef a loan of money. Vpon a nice calculation it will be 
found that the practice of the Bank in difcounting bills exceeds 
the rate of 5 per cent ; for they take intereft upon the whold 
fum for the whole time the bills run, but pay only part of the 
money, viz, by deducing the intereft firft j yet this is not ufury* 
Here it appears that ,the whole agreement was made out firft, 
the price of the goods fixed, and a limited credit given ; but 
the party confidcrs further, that perhaps punctual payment 
might not be made ; and provides that in that cafe the buyer 
{hall pay him fo much more. This is no agreement for for- 
bearance beyond the three months*, the plaintiff might have 
brought his aflion inftantly ; and therefore, if not paid, was at 
liberty to fay, that the buyer (hould pay him a greater price. 
The authorities go ftill further ; anlt fay, that wherever it is 
In the power of a known borrower of nloney to pay the prin« 
cipal within a limited time without intereft; upon non-pay- 
, ment, the refervation of a larger fum than the ftatute allows, is 
no ufury: becaufc ufury is an agreement originally to pay 
the principal with intereft above the rate of 5 per cent. Hawk. 
f. C. f. 82. feff. 19. I fee no manner of difficulty to arife 

I a from 
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1774. from It. I lay the foundation of the whole upon a man's 
going to borrow under colour of buying : there the contra^ is 



veffus ufurious; but where it is a honli fide fale, as in this cafe, it 

£awAtx)s. certainly is not. I have never had the lead doubt, either at 

the trial or fince ; and am of opinion as I was at that time, that 

the jury did right in finding that the contra£l was not ufurioiis. 

The three otlier judges concurred. Per Can 

Let the rule for a new trial be difcharged. 
N. B. After the determination of this cafe. Alderman Plumbe^ 
who was head of the Goldfmiths* Company, brought an aAion 
again ft Carter ^ one of the gold rcfincrsj^or money had and received^ 
to recover the furplus arifing fiom this allowance of an half- 
penny an ounce per month above the principal and legal xntereft. 
The a£lion was tried at the Sittings in London after Trinity term 
1775, before Lord Mansfield, The defendant had paid into court, 
the principal and intereft at 5 per cent, and offered to pay cods 
to the time of the z(k\on brought. Therefore the fingle queftion 
was. Whether the plaintiflF could recover this furplus ? Ix)rd 
Mansfield was clearly of opinion that though the traufa£tion itfelf 
did not amount to ufury, yet it was taking a hard and unconfcio- 
nable advantage ; sn I therefore (hould not be aflided in an zGCion 
for money had and received, which is an equitable adion, and 
founded in confcience under the particular circumftances of each 
cafe. The jury found their verdicl accordingly, and the plain- 
tiff acquiefced without moving for a new trial. 



Samday% MeLSOME VerfuS GARDNER. 

One who IS HPHE queftion in this cafe was, whether the plaintiff, who 
it ibffilu ^^^ arrefted the defendant in the Marjhalfea Court, and 

ofcheplaiQ- had him in cuftody there, could, by a writ of habeas corpus ad 
Marjbalj'ea refp^ndendum^ remove the body of the defendant into thit 
c«fr, can- ^^^xt. to anfwer to a new adlion here for the fame debt. Mr. 

not lie re- /it • m /r 

moved by Cowper had moved to qualh the writ. Mr. Dunning now 
tfTej^^' ft^ewed caufe ; and cited 2 Lilly Prac. Regifter, fol, 2. « none 
dendum to «c gught to take out a habeas corpus for a prifoner, without his 
the pitin- " confent^ unlcfs it be to turn him over to the King*/ Bend 
tiffior the cc or to charcc him with an aftion in court.'* P'in. abr. tit. 

j4fme debt in " 

anewac- Habeas corpus y fol. 11 o. " Where a perfon is in cuftody in an 

iLocxixkB^R* jj inferior jurifdiftion, the plaintiff may bring his habeas corpuf 

<< returnable ip this court; and then the defendant cannot 

<( nonfuit the plaintiff, or be bailed but only by the court of 

«' R. Br 

Mr. 



TRmiTT TERM 14 George III. B. R. 117 

Mr. Cowper contra. A taheas corpm docs not He in this 17 74* 
cafe. If it did, the original writs and bills of Middle/ex in this 



court would be of little ufe. This is not the proper writ to ^„ 
remove a caufe; but tl certiorari: Suppofc the defendant does Gaeohi*. 
not put in bail, the plaintiff can only have a procedendo to re- 
move his own caufe back again. ' The authorities cited do not 
apply : they only (hew, that the plaintiff may have that kind 
of writ ; but not to remove that particular fuit. 

Lord Mansfield. There does not appear to be any indance 
of it, and there feem to me to be (Irong reafons againft it. 

It was referred to the mafter to inquire into the praftice of 
this and other courts. 

Afterwards, in Michaelmas term, the mafter reported, that SaturJitf^ 

there was no inftai^ce of it in this court : That in the court of ^•** *^' 

Common Pleas fome few fuch writs had ifiiied ; but he underftood 

from Mr. Fothergill the oldcft fecondary there, they had not 

been litigated ; and ought not, in his opinion, to have iiTucd. 

That in London^ it is the pra£lice for the plaintiff to be at li* 

berty to remove the caufe to the mayor's court, from the (heriff's 

court \ but that the cujiody was not changed ; the plaint on\j 

being rem'oved by the Uvatur. He added, that the defendant 

might in the court below, by a fummons, oblige the plaintiff 

1>elow to proceed, or be non-proffed with cods ; but if he was 

removed into the cuilody of the marflial he would have no 

method to compel the plaintiff to proceed here, or to obtain his 

cofts below. Whereupon the court ordered the rule for quafliing 

the writ to be made abfolute. 



m^ 



Ha&man and others afllgnccs of Fordyce vtrfus 7^,15^ 

FjSHAR. 7i«wi4th. 

T^HIS was an aftlon of trover^ brought by the aflignces A trader, in 

* of Fordyce againft the defendant, to recover two pro- of'^/'i*^ 

miffory notes. At the trial a verdi6l was found for the plain. ^Z* »pc»fc« 

tiflft, fubjeft to the opinion of the court upon the following to/'apar- 

^-r- ticular ere. 

That the defendant Fijhar was a creditor of the partnerfliip difchawof 
of Fordyce and Co. and on various occafions had done them lading, he 
many ails of friendihip : and being already a creditor for 1,300 /. *^ **** **•• 

flicw him that preference which he conceives is his due. 7 hit is done without the pnvity of T. 
and fbUonred by an ad of banknipccy before the notes coi^ld poiTiMy be delivered. Prr. Gw. Th« 
Mfftmtwl motivt'htvcii to give aracFttJENCt and the ^^ ixM( hctrnflett, it dearly vwi^ though in 
vvoyr if a'vcry mcritocioiif creditor. 

: . : 1 3 wpon 
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1774, upon the 6th of June 1772, paid into the (hop of Fordyce and 
* Co. as bankers, the further fi^m of 7000 /. and had it written in 

14 A |k JL| A ft 

^^rfus his book according to the ufual courfe -> whiph fum he had bor- 
jFibjiAx. rowed for the purpofe of accommodating the (hop during the 
holidays ; and at the time the money was paid in, he ordered 
the perfon who paid it to tell them he (hould not draw the 
money out before the Friday following, which they were told 
accorJingly, 

On the 9th of June, Fordyce fet up all night fettling his 
books and affairs in contemplation of abfconding\ and being 
pofTefled in his own fcparate right of the two notes defcribed in 
the declaration, about five o'clock in the morning he inclofed 
them in a letter to Mr. Fijbar as follows: to Mr. Fijhar.^^ 
*< Mr, Fordyce conceiving that the money lodged by Mr. Fijbar 
«^ with his houfc on Saturday la(l,^was a fum, about which 
^* perhaps even fome pains have been taken to place it there, 
•* he has the honour to Jhciv him that preference v/hich he con- 
f < ceivcs is certainly his due." 

J, 500/. Collins and Co, 3d July. 
11,702/. 18/. \d. T. Wtn. Jollyi 20th June. 

That IFordyce delivered the letter and notes to Mr. Harrifon 
his clerk, with dire£lions to carry them to Mr. Fi/ljar*s oflicei 
and give them to him.-f-About fix o'clock the fame morning 
Fordyce abfconded and went to France. — At half an hour after 
eleven o'clock the fame morning, a commiffion of bankruptcy 
duly iffiied againft him. — Harrifon about ten o'clock the fame 
day called at the defendant's office : not finding him at home 
he returned again about twelve: but it being holiday time the 
pfiice was (h\jt up. — -That, on.Thurfday the nth, Hanifon de- 
livered the letter with the notes to Mr. James one of the part- 
ners of Fordycey who fent for the defendant ; when Mr. James^ 
\\\ the prefenc? of the defendant and Mr. Bellamy^ opened the 
faid letter and delivered it with the notes to the defendant ; whp 
having read the fame to the company prefent, took them away 
with him : that they remain in his pofTeflion, and that he rc-^ 
fufed to deliver them up. That Fordyce was indebted to the 
parrnerfiiip in a larger fum than the amount of the notes iq 
queftion. 

The queftion for the opinion of the court upon this (late of 
the C^fe was ; " Whether the plaintiffs are entitled to recover 
♦f io ^hi$ a£lion (" 

Thi? 
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This cafe was twice argued: firft, in EaJIer term* by Mr. 1774- 
duller for the plaiiitifFs and Mr. AlUyne for the defendant ; and 



■low in this term by Mr, Lee for the plaintiffs, and Mr. Dun- w^s^ 
^^iffg for the defendant. Pishar. 

On the part of the plaintifts it was infifted, that under the *^"^*9«h. 
^ircumftances of this cafe it was not competent to Mr. Fordyce 
to give t\i\^ preference to the defendant. For, however, fair the 
tranfa£lion might be as between the parties ; yet a trader, in 
contemplation of an aft of bankruptcy, cannot give a preference 
to any particular perfon : becaufe, it Is a fraud upon the reft 
of the creditors, and againft the general fpirit of tlie bankrupt 
laws. This principle is fully fc:ttlcd and c{t.\blifl)td in the cafe 
of Worfeiey v. Demattosy i Bur. 474. et fq, where the court 
held, that an aflTignmcnt of all the bankrupt's eflecls, tho* a 
fair tranfaclion between the parties, and for a good and valuable 
conflderation, was neverthelefs fraudultrnt In refpecl of the other 
creditors : the obje£l aimed at, being to give a preference which 
was unlawful. 

The cafe of Small y, Oudley, cited in the cafe juft mentioned, 
may be thought to be an authority the other way : but there 
no fraud was meant againft the creditors : on the contrary, the 
court faid the whole tranfaftion was beneficial to them; and 
the only perfon defrauded was Srnnll, Befides, the only point 
decided in that cafe was, that a deed cannot be fr.mdulent in 
equity which would not amount to an aft of bankruptcy 
at law. 

But the prefent cafe is clearly diftinguifliable from Smn/f v. 
Oudley : For here the defendant knew the (hop to be in a def- 
ponding ftate when he advanced the money: the repayment was 
voluntary, without the knowledge of the defendant, in the very 
moment of abfolute bankruptcy, and with a profcflcd view of giv- 
ing an undue preference. An additional circumftance is, that the 
notes were not delivered till after. a clear aft of bankruptcy was 
.aftually committed : For want, therefore, of the defendant's af- 
ttnt^ the tranfaftion was not complete, which alone is fuffi- 
cicnt to render the payment void. There are two cafes in 
which this objeftion made a principal ground In the determina- 
tion the court gave. Hague v. RdUjlon^ HiL 8 Geo. 3, (fincc 
reported in 4 Bur.2i';4 ) and Alderfon v. Temple^ fmce reported 
likcwifc 4 Bur, 2238 PafcL 8 Geo, 3. But the reafoning and 
principles laid down in the latter cafe upon the queftion of 

1 4 preference 
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^7 74* pwfcr«ncc arc dccifivc of the prcfcnt. Mr/BW/rr fttted the opn 
— nion of the court atlargc^ quod vide. 4 Bur. 2239. 

w/w" This doArine is confirmed and ftrengthencd by a cafe of very 
Fish At. i^tc date. Linton v. Bartlett^ Hil. 10 Geo. 3. C. B. MSS. 

The cafe was thus: The plaintifi's brother carried on hU 
trade in two feparate (hopsy an upper and an under one : being 
indebted to his brother^ upon the 3d oiAuguJl he afligned over to 
him fuch of his goods as were in his upper (hop» being one 
third part only of his (lock in trade : and this he did for the 
purpofe of giving his brother a preference : che queillon was, 
Whether this aflignment was an z€t of bankruptcy ? Percuriam^ 
*< This is a very plain cafe : the deed and the cranfa£iion may 
'< have been very fair, as between the parties; but in ail thefe 
<< cafes the objeA to be attended to is, quo animo the tranfac* 
*< tion is done. Now the fingle quedion is» Whether a man 
*^ (hall be allowed to commit a fraud upon the whole fyflem of 
<^ the laws concerning bankruptSy by giving a preference to one 
** creditor in prejudice to the reft? clearly he fliall not: and 
^< here it being by deed, it is in itfelf an a£i of bankruptcy. 
*' The great criterion is, Whether the z€t be done in contempla- 
<^ tion of becoming a bankrupt." 

This is a deciGon exprefsly upon the point of preference in 
contemplation of bankruptcy ; and no inconvenience can arife 
from fixing that as the moment when the curtain (liould drop. 
Here it is exprefsly found that the notes were fent in contem* 
plation of committing an aft of bankruptcy, and profefledly with 
a view to ^ive the defendant a preference. The a£l, therefore, 
is void, and the plaintifl^s well entitled to recover. 

Mr. Dunning and Mr. Alleyne for the defendant. 

Two queftions arife in this cafe, Firft^ Whether it is com- 
petent in law for a trader, in contemplation of an aft of bank, 
ruptcy, to give a preference under any circumftances ? 

Secondly^ If there be any cafe in which that preference may 
be given, Whether this is one of thofe cafes ? 

With refpcfl to the -firft, It has been fettled that a trader at 
the eve of a bankruptcy may do every thing that he might have 
done at any period antecedent to that time : but it has never 
been eftablifhed that a trader (hall at no time give a preference 
to a iou^ftdf creditor. On the contrary, the cafe of Small v. 
Dudley 2 P. Wins. 427. is an authority exprefsly the other way. 
The circumftances were very like the prefent. On the 2 1 ft of Sep* 
icmber 1720, Small to accomo49te his friends D. and 7. Nor^- 
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wff transferred 500 /. Soutb-^ea (lock to them upon condition 1774. 
: (bould be returned in ten days. Upon the 29th they made an 



ffignment of part of their effefls to Small as a fecurity for trans- "wJm 

srrtng 500/. South fea (lock, reciting the truth of the cafe and f'«H^« 

lie next day abfconded.— Sir J^tph Jikji was clearly of opinion 

tiat this aflignment vios good : *< that there may be a jud rea- 

^ fon for a finking trader to give a preference to one creditor 

' before another; to one that has been a faithful friend, and for 

' a juft debt lent to him in extremity ; when the reft of hig 

' debts mi;j;ht be due from him as a dealer in trade, whereia 

' his creditors may have been gainers : whereas* the '^er may 

^ not only be a juft debt, but all that fuch creditor Jifi'a in the 

' world to fubfift upon : in this cafe, and fo circvm^^aficed, the 

' trader honeftly may, nay ought to give a preferenQev**. ^e fays 

urther, ** the time of the aflignment is not material, pjrovided 

' it be before the bankruptcy : but the juftnefs of tiie^debt is 

^ very material ; and the circumftance of the non-privity of 

^ the creditor to the aflTignmcnt was very much in his favour/' 

It is plain, therefore, from this cafe, that antecedent to aa 
£t of bankruptcy a£lually committed, there may exiil a cafe in 
irhich by law it is permitted to a trader to give a preference, 
rhe obfervation made by Lord Mansfield upon this cafe of 
•iwfl// V. Oudley in the decifion of Worfeley v. De Mattos tends 
explain that the ground of the opinion was right. For, his 
-.ordfhip fiid, *« this cafe was very particular . the fraud was 
' upon Small^ and not upon the creditor^ : His ftock was to be 
« replaced in a week or ten days at furtheft : 1,800/. of SwalPs 
» money went to the creditors, and this fecurity amounted but 
' to 300/. So that the whole tranfaclion was beneficial to the 
^ creditors." Now every fyllable and every circumftance upon 
/hich Sir Jofeph Jekyl founded his opinion in that cafe, is not 
nly applicable to, but adually to be found in the prefent*. 

The cafe of Linton v. Bartleit is inapplicable to this cafe : 
yt the ground of that decifion was that the aflignment was aof 
A of bankruptcy itfelf, and, being of all the goods in that fliop, 
7as within the fame mifchief as if it had been an aflignment of 
he goods in both. It has been infifted that no inconvenience 
an arife if the line were to be drawn at the beginnmg of an in- 
>lvency. That is not fo ; for then all the creditors fubfequent 
9 the time when the court determines that the line of diftri- 
ution (hould be drawn, muft be involved in the wreck. The 
pmemplation of becoqiing bankiupt| is cq^ually difiicult to af- 

certaia: 
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1774. certain: but neither the point of infolvency nor the refoIiKic 



— to become bankrupt is the period of bankruptcy; nor can tl 

t"->r contemplation of bankruptcy be the true line to be drawn : f< 

Fmhab. each is fo indefinite and uncertain, that the rule in either ca 

would tend to endlefs litigation. It were to be wiflied, therefor 

that the court would fettle the rule of preference according 1 

the honefty or difh'oncfty of the tranfadion* 

In Alderfon v. Temple^ Mr. Juftice Taies faid, there is no dottl 
but that an aft of this fort may be done on the eve of a banl 
ruptcy under fair and honed circumftances ; and that in Sma 
V. Oudley the juftice of the cafe required it. With refpedl t 
Ihe aft being incomplete for want of the defendants aflcni 
in Atlins v. Barivlck^ i Str. 165. the afl'cnt was fubfequent t 
the aft of bankruptcy : and the only quelUon was, Whetlicr : 
fubfequent diffent was necefTiry to deveft the property. — Th 
court held, that delivery vefls property unlcfs deveft.ed by a fub 
fequent dilTent : and if founded upon good confideratlon is no 
countermanaable. Here the delivery was unqueftionably upoi 
good confideratlon; and, therefore, as to the point of non-privit; 
and afient, the authority is decifive. 

The fccond queftion is. Whether this is a cafe in which a pre 
fcrcnce may be given ? And this, we have fcen, depends upoi 
the honefty of the tranfaftion. 

Now, the purpofe for which Mr. Fijfjar advanced this monej 
was meritorious and friendly in the higheft degree : the ufe t( 
which Mr. Fordyce applied it, namely, to lelTen the partnerfiiij 
debt, was juft and honeft: but his diftrefies were fuch a: 
defeated the objeft, and, therefore, what could be more fair 
what more rcafonable, what more diftant from fraud than to re- 
turn it. When returned, the creditors were precifely in the fame 
fituation as they would ,have been in, if it had never been ad- 
vanced : and no doubt in itfelf the loan of the money was as 
friendly and in its confequences might have been as beneficial to 
them as it was intended to be to Mr. Fordyce. 

Lord Mansfield, after ftating the cafe delivered his opinion 
as follows : 

The defendant Mr. Fifhar is certainly a very meritorious cre- 
ditor of Mr. Fordyce ; and in this laft tranfaftion did him a very 
great aft of friendftiip. I have, therefore, been very forry, as far 
as one can be faid to be forry in the adminiftration of juftice, that 
I could not fee in this cafe any circumftances which could give 
rife to a queftion : for they are fo very particular as not to lay 
the Icaft foundation for one. ™ ^ 
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The queftion is, ** Whether the plaintiffs are entitled to reco- legatfrk^ 
** vcr in this a£lioja ?*' which depends on this: Whether the Z^"'"" '"s '* 

r t 1 1 1 1 t r 1 ^^'"C^rc the 

property of the two notes was duly and regularly transferred property is 
before the a£l of bankruptcy ? I fay duly and regularly, becaufe ^"Jf^^^^ ^'' 

that excludes fraud. cranstoredi 

There has been n\uch argument upon a. general queftion, 
** Whether a trader in contemplation of an aft of bankruptcy 
** can give, a preference to a bond fide creditor?" Perhaps the 
ilating it as a general queftion involves a great impropriety : be- 
caufe no trader can do an zQi of fraud, contrary to the fpirit of 
the bankrupt laws, and to the injury of his creditors. He cannot 
;3i(Iign his effefts to all his other creditors in excluGon of one 
Txrhom he thinks diflioneft or unjuft : nor even to be equally di- * 

^ided amongft all his creditors ; becaufe he cannot take his eftatc 
out of that management which the law puts it into. If any aft 
4Df this fort is done by deed, it is not only void, but in itfclf an 
aft of bankruptcy from the date of the deed. If without deed, 
it is void in refpeft of thofe whom it prejudices. 

But all queftions of preference turn upon the aftion being ^nj ^y^ 
complete before an aft of bankruptcy committed : for then the "-^"{/""^ itr 
property is transferred: otherwife, an aft of bankruptcy inter- hefrrezn^A 
ycning vefts the property in the hands and difpofal of the law. ^* ^''^^^ 

In the cafe of WorfeUy v. De Mat/os, whatever the court 
might think of the cafe of Sma// v. Ondley^ there was no inten- 
tion to lay it down that the determination of that cafe was 
wrong at that time. But no cafe ever came before us where we 
li^ere warranted to fay, that no cafe can exift of a legal preference. 
For if a man were to make a payment but the ;cvening before ^^ vvherc a 
he becomes bankrupt, independent of the aft of parliament and payment if 
in a courfc of dealing and trade, it would be good : or fuppofe trader, fn* 
legal diligence ufed by a creditor, and an execution or ca. fa. is ^^^ ordintxry 
in the [houfe, and under terror of that he makes an affignment dealings or 
and delivery of his effefts, it would be valid; tlvc objeft Je^aTw,, 
not being to give a preference, but to deliver himfclf.— In Cock though but 
y. Goodfellow the aft done was fair : it was done feveral months bcforeT"^ 
. previous to the aft of bankruptcy, and was no more than what becomes 
the court of Chancery would have compelled the party to do. 
Where an aft is done that is right to be done, and the (ingle 
motive is not to give an unjuft pireferencci the creditor will have 
a preference. 

In Small "v, Oudlty upon a Stipulation to repUvce fomuchftock 
-^e day agreed upon Yi^spajl j the eftate had bad the benefit of 

the 
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1774. the folemn agreemenej and the bankrupts gave a fecuritjr for 
— — ' part of the debt only: a diftinflion was likcwife taken becaufe 
ler/as the fecuritj was upon their ctFc&s in a feparate trade. That wis 
Fif HA«. 2 very favourable cafe : but I think it extremely ihaken by the 
cafe of Linton v. Bartlett in the Common PUas^ which goes far«> 
ther than any other : For that cafe has determined that though 
the z€t be complete, yet if the mere and fole motive of the trader 
was to give a preference, it (hall be void ; and if by dttd^ is ip 
itfelf an zGt of bankrtiptcy. In that cafe the money was ad- 
Tanced by the brother from motives of friendihip and without 
interefl:. Foficffion of the goods was delivered inftantly upon 
* the afTignmcnt being made ; and a clear aft of owncrfhip exer- 
cifcd by the brother, by his expofing them to fale, and carryiog 
on the trade: nor had he the lead knowledge or fufpicion of 
the infolvency. But the material circumftances which made that 
a fraudulent aft, are thefe: The brother did not arreft, or 
threaten, or even ocill upon the bankrupt for the money : But the 
bankrupt of his own voluntary aft gave him theaflrgnment* 
With what intent ? Why, to give him a preference. The goods 
aflfigned were not more than one-third of his efTefts. Upon what 
then was the opinion of the court founded i Not upon one-third 
being the fame as an aflignment of all his cffefts ; but upon 
the trader's giving a preference \ and upon his fole motive being 
to do fo. If he can give it to one, he can give it to another; 
which would e(la\>li(h this principle, that a bankrupt may ap» 
portion his eftate amongft his different creditors as he thinks 
proper. That cafe goes further than any former decifion. It 
had before been held in WorfeUy v. De Mattes that an aflign. 
ment of all was a clear aft of bankruptcy, and an exception of 
partf if colourable or fraudulent^ will not take it out of the ge» 
neral rule. 

But the prefent cafe aflfbrds no circumftances that can giv« 
rife to a queftion. A trader at five o^clock in the morning, juft 
going to commit an aft of bankruptcy, orders bis fervant to take 
certain bills to a creditor in difcharge of a debt : purfuant to 
no coniraB : in performance of no obligation ; in no courfe of 
dealing \ without the privity of the creditor, or call on his part 
for the money, and without a poflibiiity of the notes being deK- 
vcred before an aft of bankruptcy was committed* This is an 
order how his ^fiefts ihall be apportioned after his bankruptcy 
He delivers the letter to his own fervant, and might have coun- 
termanded It ; bei); it falte in wi^ the cafe of TofflcY. AUet^ 
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'•f and Hague v. Roh^on: The zOt was not complete; and I774« 

srefore the a£l of bankruptcy revoked it. Suppofethe drawers ^ 

d been infolvent, was Mr. Fijbfr bound to take the notes in ' ^^pn 

:isfa£lion of his debt ? Hefides, the amount of the notes ex- Fiima«» 

eded the debt by feveral hundred pounds. But what is the 

tore of the tranfa£lion upon the face of the letter ? It is in 

rms a declaration that he means to give a preference. This the 

B7 does not allow : and if it had been by deed it would itfelf 

ive been an nQi of bankruptcy. But it is much ftronger where 

e trader mentions that to be his fole motive ; and where the 

^ cannot be completed till after an zQi of bankruptcy a£luaUy 

emitted. 

The three other judges were of the fame opinion. 

Lord Mansfield added, that if a preference were only confe* 

leotial, the cafe might be different : as if a payment were made 

' an a£t done in purfuance of a prior agreement. His Lord* 

ip further obferved that with refpe£t to the cafe of Atkyns v. 

arfvicif I Strange 165. the judgment feemed to be right, but 

le reafons wrong. The true ground was, that the trader very 

ineftly refu/ed to accept the goods, and returned them* 



Hughes verjiis Richma?^. $amin. 

N covenant the plaintiflF declared as aflignee of one Clarh^ ^^^ ^ 
for that the defendant, under an indenture of leafe from the ^ANT **h 

id Clarke f had covenanted, iWrn/m, << that he the {diAJohn u^^^^^ 
Richman would permit and fufler the faid Jofiab Clarke^ his *' '*' '4? 
heirs, nominees, and afligns, or his or their nett tenant or *'urmtfiw 
tenants, to enter into and upon all or any part of the demifed " ^^''^^ 
premifes, which in the lad year of the faid demife (hould be **fendanr% 
fown with barley or oats, and then and there to fow along with B/illfk'' 
the barloy and oats of the faid John^ fo much clover and ashovbd 
grafs feeds in fuch manner as the faid Clarke^ his heirs, i^c. xht defends 
(hould think fit." The breach affigncd was, *« that the de- ?? ^^"^^^9 
fendant in the lad year of the term, did^tc; twenty acres giving ih* 
with tarley^ and twenty acres with oats, wthout giving notice ^'^^e! 
to the plaintiff; by which he was prevented from fowing Plia, that 
the clover and grafs feeds.*' The defendant pleaded, «• that ant did net 
he did not prevent the plaintiff from fowing as much cl vcr ^''<*"^'>»M 
and grafs feeds as he thought fit and convenient." Thepliintiff murrerad. 

rmorrcd, and affigned for fpeciaj caufcsof demurrer, ift, That g^^'pj*^ 

defendant 
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1 774* ^^^ defendant by bis plea had put in iflue a matter of inference from 
the izQt before alleged. 2dly, That he had offered to put in 



^^X" ^^^^ ^ matter not properly ifluable. 3dly. He had not by his 
RicHMAN. plea denied, confefled, or avoided the fubftantlal matter. 

Mr, Baldwin for the plaintiff. Covenants depend fo much 
upon the nature of the particular contra£k that there is no cafe 
in point ; but I contend that the defendant ought to have given 
notice to the plaintiff before he fowed the land with barley and 
oats> in order that he might fow grafs feed at the fame time agree^ 
ably to the terms of the covenant : for it is a general rule, that- 
wherever the matter lies more in theconufance of one party than 
of another, fuch party ought to give the other notice. Harm 
' dres 42. Here the plaintiff could not be apprifed of the intention 
of the defendant to fow, or even of the fa£k of his having fown 
barley and oats, without previous notice ; and therefore it was 
incumbent upon him to give fuch notic9. 

Mr. Buller for the defendant. The plea is good in fubftance 
ahd in form. For iff. In a declaration in covenant, th^ 
breach may be affigncd as generally as the covenant, even though 
it amount to a negative pregnant. Cro. Jac. 170-304. 3 Mod* 
6g. 2dly. The defendant need not be more particular in his 
plea, than the plaintiff in his declaration, and he may c\c€t 
to purfue either the words of the breach affigned, or the word) 
of the covenant itfelf. If he anfwer the former, it is fuf- 
ficient, becaufe then there can be no caufe of zGtion ; if the 
latter, it is an anfwer to all the charge alleged. Here the 
covenant is, << to permit and fuffer," and the breach affigned 
is, " that the defendant prevented by not giving notice." The 
plea is, << that he did not prevent the plaintiff ffom fowing 
«< the grafs feed." The queftion is. Whether notice is ne- 
ccffary ? I contend it was not; for it is not a general rule that 
where things lie more in the knowledge of one party than of 
the other, that that perfon is bound to give notice. On the 
contrary, if there had been an' exprefs covenant in this cafe, on 
the part of the plaintiff to fow clover, Wr. when the defendant 
fowed barley, iifc. it would have been incumbent on the plain- 
tiff to have taken notice at his peril, when the defendant fowed 
barley. If he is not bound, therefore, to give notice, where the 
omitting to do fo would create a breach in the plaintiff, much 
lefs is he obliged where it is to excufe a breach on his own 
part. Cro. Jac. 102. Bulftrode 2$/^'^. Jenkins 337. Cro. Jac. 
475. I Roll. Abr. 464, 

Againi 
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Again, this covenant is merely negative and paffive ; and there- 
fore to conftitute a breach fome aft muft be done : a non-fea- 
zance only is not fuflicient. i. Ro/I. Abr. 425. pA 45. i RolL 430. ""/^i^r 
//. 16. 3 Leon. 38. Laftly^ If a breach at aU, it Is a con- Richmas, 
ftrudivc breach : for admitting it to have been in the intention 
of the parties that notice (hould be given, yet no notice is 
ezpTefl!:d in terms which it ought to have been. It is there- 
fore cafus omijfus in the covenant, which the court will not 
fupply. &ty. 12. 

Lord Mansfield, Stript of the authorities that have been cited, 
this is a very plain cafe. The covenant makes no mention at 
all about any notice to be given. The breach adigned is, 
the not permitting the plaintiff to fow grafs feed. The (ingle 
<lueftion is, whether the defendant did or did not prevent 
him? If he had refufed to give notice, or had given a wrong 
notiee, it might have been a breach : but here it appears that 
he has done nothing to prevent him or the contrary. Therefore 
there can be no breach. 

WilUs Juftice concurred. Aphurjl Juftice — The plaintiff 
's the party for whofe benefit the covenant was intended ; 
therefore he ought to have ufcd due diligence. Per Curiam^ 

Judgment for the defendant. 



Marder verjus Cox. u^^dn.jdrry, 

* Junt J 5ih. 

^RY an ordjr of l\ifi Prlus referring rhis cafe to arbitration, Cufisefftnt 
it was ordered, "that all matters in difference between ^"f^reJI^^ 
tlie parties, together with the coils of this aftion and refer- a^Y****^* 
^nce, be referred to the award of, £5*6'." The arbitrator as fuie^.F. 

^^ the cods awarded as follows : " That the defendant (hall ^^;\^'f^^^ 

%\ . . . ""s fame 

pay to the plaintiff his full coils and charges of this a£lion tfm in 
fuch cofls to be taxed as between ait:frnrj and client by the cafe of 
** proper officer, l^c'' ^""'^'^ ^• 

Mr. Dunning moved to fet afide this award, becaufe the ar- Biali.ne 
*^UratoK had exceeded his power in directing the cofts to be ^^^* ^^^s- 
paid as between attorney and client : for the intent of the re- 
ference was merely to put t!ie party who fliould be thought 
^ight, in the fame fituation as if he had had a verdicl ; in which 
«afc he could only have received cofts taxed in the ordinary 
Courfe between party and party. 

Upon 
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1774* Upon (hewing caufc, the court held the award wrong upon 

•— ' this objedion ; for the words of the reference clearly meant cofts 

^trfus in a technical fenfe» which are legal cofls : but as to cqfts thef 
^^'' bdd it good \ and therefore ordered, ^ that fo much of the 
•In Barker award as direfled the mafter to tax the cofts as between attorner 
there was and client, (hould be fet afide, and the reft (bould ftand# 

the like 

rule : Oat the motion in that cafe wav only to fet afidc/s mn^k of the award as diredcd the coAf 

to be paid as between attorney and client. 



&M 1^9* Anonymous* 

T T P O N a rule to (hew caufe why the proceedings in this 
eje£lment fliould not be ftaid till a fufficient plaintiflF was 
found, the leflgr of the plaint! AT being an infant ; Mr. Morgan 
(hewed for caufe, that no application had been made to know 
if there was a real and fubftantial plaintiff ; and it being ftated 
by affidavit that the guardian had undertaken to pay the cofts, if 
the fuit (hould be determined againft the infant, the court dif- 
charged the rule with cofts. 



'FBurfiay, Anonyoious. 

ymne l6th« 

TTPONa rule to (hew caufe why upon filing common bail 

Ihanaaion ■/ ^ ^, - ,, .«. ,. >^. ,./. . 

«pon the a fuper/edeas (hould not ilTue as to this action to diicharge 

fh^^"h for ^^^ defendant out of gaol ; Mr. Cowper (hewed fur caufe that^ 
thcoe^oi, though the debt was originally under 10/. yet after judgment 
liwit (hsSr obtained, and cofis taxed, the whole fum amounted to 17 / j ancB 
■ot be held ^Yi^^ upon a writ of execution being fued out, the defendant, iim 
]£^/fii'the confideration that the plaintiff would ftay the execution at that 
inf J!d^w^*' time, undertook and ptomifed to pay the debt and cofts. That 
that feveral applications had been fincc made to the ({^fendant for 
payment without efFeft, and, therefore, he was now held to 
bail upon his new ajfumpfit for the 17 /. 

Willes Juftice mentioned the cafe of Palmer r. Nedbam 
3 Burr. 1389. where the plaintiff, whofe original demand was 
only 3/. 13/- ^d, having obtained judgment, brought an 
aflion of debt thereupon for the debt and cofts, amounting in 
(he whole to above 10 /. and held the defendant to fpecial bail. 
But upon (hewing caufe why common bail (hould not be accepted, 
»nd the bail-piece difcharged, the court ordered it accordingly^ 

10 Lord 



t^Xim 
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Lord Mansfifld. This is a new fpccies of aftion, and an at- 1774. 

^empt to turn a judgment debt into a debt upon fimple contraft. •— 

X f the undertakiiTg had been by a third perfon in confequcnce of thcTJf^dlm 

^lie forbearance^ it would have been a good ground of ajjum^tt 5° P^^ * 

sifcgainft fuch third perfon. But here the promife is by the defend- debt obtain. 

s«nt himfclf to pay a debt to which he was before liable upon ^^*ga»"'i 

r 1 1 . , . . "'"1 in con- 
record : for by the judgment he is liable to the cods as well as fiderarion 

&o the debt. And, therefore, I am of opinion that fuch promife is pJajVti'ff 

xio ground upon which to raife an ajfum^tt, would rtay 

AJbhurJl Juftice. I am of the fame opinion. This promife thcreon^'is 

5s no waiver or extinguiQiment of the judgment debt; but it ''•o around 

ji'ii • V 111 JO toraifcan 

^till remams a lien upon the land. ajfumpfit. 

Rule made abfolute. ^^^^^'^^^. 

if tn( pro- 
mife be by a 

. third ptr- 

^"""^^"' fon. 



Doe on the demife of Rogers verfus Mears. J^''^^^^ 

IN ciedment brought to recover two rectories, upon a cafe Afequef- 
referved for the opmion of the court, ihc facts were as upon a/, 
follow. ''That upon the 9th of May^ 1766, the r^^o^ in {^ficc w^" 
** purfuance of an agreement, and in confideration of 360 /. de- cme, is no 
" mifed the reftories in queftion to the lefTor of the plaintiff ^hcno'n-re- 
" for 99 years, if the reftor (hould fo long live, for the purpofc fidei.ccof 
" of fecuring to the leflbr of the plaintiff an annuity of 60 /. bent: and "a 
** per annunty with a power of entry, and likewife a power of ^^f^^^^^^"^ 
" diftrcfs and fequeftration if the annuity were in arrear. h»m, i$,on 
" That the annuity was in arrear, that the reftor abfconded in fuchTb-^^ 
" December 1770, and had not been refident fince." No witnefs fence, void 
was called on the part of the defendant, but it was admitted ,^'jEv/»"f! 
that he was in pofTeflion under a fequeftration. A verdift was 10. /ff. i. 
found for the plaintiff, fubjeft to the opinion of the court upon 
the following queftion ; " Whether the deed and the leafc 
<< under which the plaintiff made his title was void by the ftatute 
« 13 EL c. 20 V' 

Mr. JFhitchurch for the plaintiff. The object of the ftat. 
13 Eliz.c. 20. was to prevent the corrupt transfer of ecclc- 
Gaftical benefices only : and being a penal ftatute ought to be 
conilrued ftridlly. But here no proof is ftated of any corrupt 
agreement, therefore it is not within the penalty of the ftatute. * 

— 2dly, The abfconding in this cafe is not an abfcnce within the 
purview of the ftatute, which clearly meant a voluntary and wilful 
Vol. I. K 
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1774. non-rcfidcncc, not a compulfory abfencc as in this cafe, in confc- 

•-— qucncc of the defendant's fequcftraiion. The words of the ftat« 

nferfus ^^ H. ^. c, \7^. feB. 26. againft non-reddence and the cafes de« 

MiAKs. cided upon it fupport this conftruflion, *< every fpiritual perfon 

•* (5'r. who fhall wilfully abfent himfelf." Moore 448. 6 Rep. 21. *. 

Mr. Muirphy for the plaintiff cited Bunb, 210, 211. 

Lord Mansfield. This is a very clear cafe. A fequeftration 

tinder z fieri facias is no impediment or prevention to the fenr- 

ing a cure ; and therefore the non-refidence is a clear avoidance 

cfthelcafe. Per curiam. Let a nonfuit be entered and the 

poftea be delivered to the defendant. 



Smtdty. Hlvlyn vevfus Heylyn, 

^^»*?T*"5 ^HiS was t cafe from Chancery for the opinion of this court, 
will, and in fubftance as follows : 

foslrceh^ld That John Heylyn bding fcifed ih fee of ctxizm freehold lands 
wnd copyhold called Hanchet- Hall^ part thereof fituate in the county of Ejffex^ 
utmbe^of ^^^ Other part thereof in the county of Cambridge^ and being like- 
*'/«» *^^«»"' wife feifed of certain other landscalled Higgons^ partly frveteldsind 
chtifcs ctber pTLXtly tcpyhold mihc county of E/fex^ duly made and publiOi* 
^^which ^^ hislaft will bearing date the i^th of March 1732, ^nd there- 
he furren- by devifcd ALL his meffuages, lands, tenements and heredita-* 
•^lotb^ujei ments, as well freehold as copyhold, fituate, lying and being in 
" DECLARE, ji^e counties of Suffolk^ EJ^^i and Cambridge^ or either of them, 
*^ bedeciartd to Sufafinah Helen his wife for life ; and after her deceafe to a 
« 'btTufi^ number of ufes : and devifed All thq reft and refidue of his- real 
•^loiliand and pcrfonal cftate to his wife, her heirs, executors and admi* 
« ««rt'" ftrators, and appointed her his fole executrix. 
This a- That the teftator at the time of making his will was mortgagee 

a refmbnca^ out of poffcffion of thrcc fifth parts of certain copyhold prc- 
thc Lw/ mx^tz holden of the manor of Heddingham Upland in the county 
furcbafed of EJ/ex^ which ht afterwards purchafed and was admitted to 
/^ifliail ^^ ^^^ ^^^^ of OSlober 1735, and in the fame year purchafed 
pals to the one other fifth part of the fame premifes ; all of which he fur* 

fame ufes . • 1 m 1 y • 

as the tcfta- rendered thus : " To the ufes^ intents and purpofes^ decl^O-ed 
Sid ffi " ^^ ^^ *^^ declared in and by his laft will jand teftament.*' 
devifed by In the year 1 736, the teftator direded a 50 A legacy to be ftruek 
out of his will, and fubfcribed the following memorandum in 
the prefence of two witneffes : September 31ft 1736. " The joA 
<( legacy to the poor of the parifti of Wrexham^ fcratched out as 
«< above, was done in his prefence and by his immediate order, he 

6 



hit will. 
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*' having paid it himfclf." That in the year i737» the teftator 1774. 
^chn Heylyn died fcifed of the faid lands called Hanchet'Hall and 



Jffiggortff and alfo of the four fifih parts of the faid copyhold lands Hi ylt« 
Iiolden of the manor of Heddingbam Upland in the county of HtYLYN« 
-£^x, without revoking or altering his faid will, or nnaking any 
codicil thereto, except the codicil or teftamentary declaration 
above-mentioned. 

The queftion dated for the opinion of the court was, '^ Whe- 
«* iher the copyhold lands to which the teftator John Heylyn was 
** admitted the 20th of 0^d?^^r 1735, ^"^ fur rendered to the 
" ufe of his will, or any part thereof, were fubjcft to any of the 
" ufcs mentioned in his will dated the 13th day oi March I732f 
** and which of them ?'* 

Mr. Mansfield iox the plaintiff. The copyhold lands did not 
pafs by this will. ifl. Becaufe no after purchafed lands can pafs 
by a will already made, however general or extenfivc the words 
of fuch will maybe, i iWi. 237. Den on the demife oi Harris v» 
Cutler^ Tr. 10 Geo. 2' B.R. 2dly, They clearly cannot pafs 
by the expreflions ufed in this will and furrender j becaufe the 
furrender is merely in the common form, to the ufes declared 
or to be declared, ^c. But no ufes were declared of thefe lands 
at the time of their being purchafed, nor is there any thing in 
the furrender which diftinguifhes to which of the ufes in the 
^ill they (hould operate ; confequently they defcend to the 
%eir at law as being undifpofed of. 

Mr. Dunning contra. The copyhold lands in queftion did 
pafs by this will. The terms of this furrender are framed fo as 
to relate either to a will in being, or to any future will the tefta* 
tor might be fuppofed to make. But the rule as laid down 
refpedling after-purchafed lands Is not univerfally true } for if 
a man purchafe freehold or copyhold lands, and by any difpo* 
fition he may chufe to make of them recognizes an intention 
expreflcd in a former inftrument, fuch recognition will guide 
the difpofal of them. The cafe of Harris v. Cutler is in fa« 
vour of the defendants. For there Lord Mansfield faid, that 
afiirrender of lands afcer-purchafed might be fo penned as 
to refer to a difpoiition already made : and the ground of thf 
decifion was, that the words of furrender were to fuch ufes as /• S. 
ikzll declare, b*^. Here the furrender is fo penned as to relate 
10 the will of mx$ for it is to the u(es declared, i;fc. But if 
it were doubtful, the circumftance of erafing the legacy of 50/* 
which was fttbfequent. to -the furrender, in itfelf amounu to a 
republication of the will : for it is ftrong evidence to (hew .thaf 

K« he 
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1774. he meant the reft of his will (hould remain good, and the ilighte(l * 
•-— — proof is fuffi^ent to make a republication, which is alvrays fa- 
" w/w" voured in law. l Ffm. 330. i Ro/L Abr. 617. 
HjLTLyN. Lord Mansfield. I never had the leaft particle of doubt in 
this cafe : the ftating the nature of a republication will go a great 
way in the conftru£lion of this furrender. When a man repub- 
lifiies his will, the effe£l is, that the terms and words of the will 
ihould be conftrued to fpeak with regard to the property he is 
feifed of at the date of the republication, juft the fame as if 
he had had fuch additional property at the time of making his 
will. Therefore, if one devifes lands by the name of B. C. and 
Z). and purchafes new lands and republiflies his will ; the re- 
publication does not concern fuch new lands, becaufe the wiH 
fpeaks only of the particular lands B. C. and D, But if the tef- 
tator in his will fays, I give all my real eftate, a republication 
will aflFe£l fuch newly purchafcd lands, becaufe it is then the 
fame as if the teftator had made a new will. Apply this rule to 
the cafe of a furrender, and I am of opinion that the furrenderor 
may exprefs himfelf fo as to make it relate to a will a£tually 
made \ and that the copyhold lands fo furrendered will pafs 
by it. Suppofe a Itftacor feifed of copyhold lands makes his 
will without a furrender ; if he afterwards furrender them to 
the ufe of his will, fuch furrender will clearly make his will 
good, and is effectual to pafs them : becaufe it only obviates the 
mode and form of conveyance. 

What has the teftator done here ? having made his will 
and declared his lands to ufes, he furrenders his newly purchafed 
copyhold lands, to the ufes, intents and purpofes, declared or to 
be declared in his will ; it is precifely the fame thing as if he 
bad faid, and whereas I have made a will fo and fo, and devifed all 
my lands to 7. 5. to fuch and fuch ufes, I mean thefe newly pur- 
chafed lands (hould pafs to the fame ufes. I cannot poffibly 
make a doubt as to the conftrudion : and there was no occa« 
Con to ftrikeout the legacy of 50 /. unlefs he intended that par- 
ticular part of his will (hould be cancelled, and the reft ftand. 

Lord Mansfield added, — I (hould have obferved upon the 
inaccuracy of reporters, who are very apt to fay that a thing it 
fo and fo in Equity. Now there is no republication in equity 
that is not fo in law. But the expre(fion in equity is very 
likely to miflead ftudents^ and make them imagine there is a dif- 
tinAion. 

The court certified their opinion to the court of Chancery 
is follows : 

9 Having 
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Raving heard counfel on both fides and conGd6red this cafei^ I774- 
we are of opinion that the furrender of Join Heylyn the grand- 



HeTL YN 

father, bearing date 20th OBober 1735, does, by exprefs reference verjus 
to the ufes declared by his will, adopt and apply the words of w*^*-*** 
the will to thefe copyhold lands, as if the teftator had been feifed 
thereof at the time of making the faid will ; and, therefore, they 
are fubje£l to the fame ufes to which all the teftator's copyhold 
lands in the county of Ejffix are devifed by his will. 



RiDOUT and Another, Afllgnees, ver/us BrOuoh, 

iN ajfumpfit the declaration confifted of five counts, ift. For TheSta- 

moncy had and received by the defendant fince the banki ^^1^ ^^^' 
ruptcy to the ufe of the aflignees. The 2d, 3d, and 4th were toaffignect 
for money paid, Wc. money lent, is^c. and work and labour done commiffioD 
by the bankrupt before the bankruptcy and affumfftt to tht qj//!gnees, of bank- " 
5th. An account dated with the plaintiffs of money due to them 
as ajftgnees* ^ 

The defendant pleaded, ift, Non ajfumpfity on which ifllie 
was joined. 2d| A plea of fet-ofF of 869 /. to the whole decla- 
ration, for a judgment obtained againd the bankrupt for money 
lent and advatlced, money had and received, before the bank* 
ruptcy. 3d> Another plea of fet-ofF for money lent and advance 
ed, money laid out and expended, and goods fold and delivered 
to the plaintiffs as ajftgnees^fince the bankruptcy, and an account 
ftated with them. To the 2d and 3d plea the plaintiffs demurred^ 
and the defendant joined in demurrer. 

Mr. Cowper (who argued from Mr, Bullet^ % notes in his ab- 
fence) in fupport of the demurrer, id. Both pleas are bad, 
2dly. The datutts of fetoffdo not extend in any cafe to aflignee9 
of a bankrupt. 

id Point. Each plea goes to the whole declaration, and if 
bad as to any one county they are bad for the whole, i Saunders^ 
28. Lord Alanchefier v. Vale* \ Lev. 48. Webb v. Martin. In 
this lad cafe, in ajfumfftt on feveral promifes, it was held by the 
court on demurrer, that if the defendant plead the datute of li- 
mitation generally to the whole declaration, and the plea is ill as 
to one county it is ill for the whole. So if an executor plead feve- 
ral judgments, and the plea is bad as to one judgment, it is bad in 
iefpe£l of all. 2 Sauod. 50. Here the fird count is for money had 
and rcgeivedjf^rr the bankruptcy to the ufe of the ailignees, Nei«- 

K 3 ther 
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1774. ^^cr of the pleas is good as to this count. For if the defendant 
•r — — — * flioold be admitted to fet off a debt due before the bankruptcy 
w>/ againft money which he received ^w^, there would be an end of 
Bbougr. the bankrupt laws. Becaufe then every man who was the cre- 
ditor of a bankrupt) would by indemnities or fome other tricl^ 
after an aft of bankruptcy committed, get money into his hands» 
tnd by that means pay himfelf in preference to other creditors* 

The other counts in the declaration are for money due U 
the bankrupt^ before the bankruptcy.. The laft plea is wholly 
for money due to the defendant^ ftnce the bankruptcy from the 
qfftgneeSf therefore, that the plea is for a demand on different per« 
fons from him, to whom the money was due, which is the 
ground of aftion ; for the demand fet off in this plea nc;ver was 
a debt from the bankrupt^ nor could an action have been brought 
againft the bankrupt for it ; therefore the debts are not mutual. 
AW the debts in the declaration but the firft were due to the 
bankrupt, none in this plea were due from him. 

But further, the fubjeft matter of the laft plea is fuch, as 
cannot exift in point of law ; for it fuppofes debts to have been 
contraQed by the afiignees in their political chara£ler, as fuch \ 
namely, for goods fold and delivered, money lent, &r. tic. to 
them as ajjtgnees. Taking it as a debt due from them in their 
priyate capacities, there cannot be the leaft colour for the fet-off, 
for that would be fetting off the debt of A. againft the debt 
6f B^: and in their political capacities they have not the power 
DV ability of Contrafling fuch debts to charge the bankrupt's ef» 
UCe. Therefore, on thefe if ecial grounds, applicable to this 
particular point, both pleas are bad. 

2d Point. Both pleas are likewife bad on the general prin« 
ciple of law, that the ftatutes of fet-off do not extend in any 
tafe to afiignees of bankrupts, and, therefore, are not tenable 
cither on the fiat. 1 Geo. 2. c. 22. or on the ftat, 5 Geo^ 2. c. 30. 

Firft, Under the ftat. 2 Geo. 2. no debt can be fet off againft an« 
Other which is not mutual ; and thefe debts never were mutual : for 
part of the plaintiff's demand is for a debt accruing fince the 
bankruptcy, for which the bankrupt never could have had an 
^dion, and the firft plea is for a demand due from the bankrupt* 
The other part of the plaintiff^s demand is for money due to 
tfie bankrupt. The laft plea is for a demand due from the af« 
fegnees fince the bankruptcy ; and, therefore, if an a£lion bad been 
tnrought by the bankrupt for that part of the plaintiff's demand^^ 
lihe fubje^ matter of this laft pica never could have been fet 

up 
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up as a defence againfl it> for at that time this debt did not ezift. 1774. 
Therefore thefe debts are not mutual. ■ ■ .^ 



RiDOVT 



Secondly, Wherever there are mutual debts there mttft be J^^J 
nutual remedies ; but in cafe of aflignees there are not mutual Baovox 
emediesy for no aQion will lie againft them. So detei;mined in 
Rjal znd Lartin, i UTiif. 155. This cafe, according to another 
lote, was confidercd both on- the ftatute of fef-oflF and on the 
\zU 5 Geo. a. and it was exprefsljr holden not to be within the 
ftatute of fet-ofF, bec?ufe the defendant could not have an a£lion 
againft the aflignees. 

Xaftljr, This fet-off cannot be fupported under the ftat. 5 Gio. 2. 
lor that (latute exprefsly requires " that it (hall be made appear to 
<* the commifiioners, (^c. and on it's being fo made appear they 
^ or themflignees may (late the account,'* tifc. But to take ad* 
Tantage of this (latute the party mud conform to the provifions 
of it ; that is, he muft apply to the commi(&oner8, and if they adl 
improperly, he mud appeal to the great feaL Befides in this cafe 
even the commi(rioners could not allow the fet-oiF, for under 
this a£l there can be no fet-oflFbut where the debts are due be- 
fore the bankruptcy. But here part of the plaintiff's demand 
accrued (ince the bankruptcy, and all the demand comprifed in 
the laft plea likewife arofe (ince the bankruptcy. Therefore, whe. 
tfaer confidered as a general queftion of law on the ftat. 2 Geo. 2. 
Or on the (lat. 5 Geo. 2. or on the particular circumftances of this 
Cafe, and the impropriety of each plea with refpefl to the different 
parts of the declaration, thefe pleas cannot be fupported. 

Mr. WitberSy contra, for the defendant, as to the fecond pointy 
cited 2 Vern. 117. Chapman v. Verify, and 2 Ke/ynge 24. //. 19. 
JEx parte Riley. 

The Court were clearly of opinion with him on this point, 
that the defendant might fet off. a debt due to him from the 
bankrupt ; for the ojftgnees are the bankrupt ; and feemed to 
impeach the decifion in i Wilf. 155. «*that the (latutes of fet-ofF 
** do not extend to a(rignees under a commiffion of bankruptcy,'* 
as againft the general principles of law, juftice, and good fend?. 
But they* were equally clear on the firft point, that the laft 
plea was bad, and the fecond badly pleaded, being to the 
whole declaration. But they gave the defendant leave to amend 
his plea, upon payment of cofts and other terms* 



K4 Rex 



Jt3. ij. 
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1774- 

Same day. Rex ^•^r/i^J StOKES. 

tody upon' THE dcfcndant^had been conviflcd of an afTault, and ,fcn. 
an attach- tcnced to four months imprifonment which were expired: 

non pay. but he was continued in cultody on an attachment for non- 
oofU under P^T^^^^^^^f cofts taxed^y purfuant to a recognizance entered into 
iut.^£>6 by him on his removal of the indidmeut from the quarter- 
r. 11.^^.3. leffions. . • 

cJia^etd^*^' ^^' ^^^''^ '^^^ moved for his being difcharged und^r the flat. 

under the 32 Geo\ 2. c. 28. JeB. 13. pommonly called the lords' a£l« Mr. 

12 Gn. a'. Coivper now fhcwed for caufe that this ftatute does not relate 

e,z%. (Q cofts accrued in criminal cafes. Mr. Luces in fupport of the 

rule infifled that the defendant was in execution, and therefore 
within the flat. 32 Geo. 2. r. 28. fcSi* 13. the words of which 
arc, that ** if any perfon, Wr. (hall be charged in execution for 
*^ any fum or fums not exceeding in the whole 100/. &c." The 
Court inclined to think this cafe was not within the a£k» and 
the defendant was remanded. — But the next day Mr. Juftice 
jljlon afkcd Mr. Lucas ^ if he knew of any cafe where a perfon 
had been difcharged out of cuftody on the lords' act^ upon an 
attachment in a civil fuit ; and mentioned the cafe of Rex v. 
Stokes^ Mich, 23 Ceo, 2. B. R. which was an application by the 
defendant, who w.is in cuftody upon an attachment for a refcous 
upon an execution, ro be difcharged under the aft of indemnity 
20 Geo. 2. c, 52. Upon (hewing caufe it was obje£led that the 
flatute \nfe8, 26. contained an exception as to all perfons guilty 
of contempts. But Lee Chief Juftice there faid, " it was not 
" a contempt within the provifion of that feftion, the contempts 
** there excepted being confined to cafes where the rights of the 
«' fubjeft only are concerned, and, therefore, the court held 
** that the defendant was entitled to his difcharge." — The con- 
tempts fo excepted by that aft are in cafes of profecutions in 
the name of the crown, at the charge of a private party, and 
the words of exception* are, " unlefs the defendant in fuch pro- 
«* fecution (hall pay to fuch private profecutor, his executor or 
*« adminiftrator, fuch cofts as the court where, ^c. (hall award 
" to be paid.*' Now the words of the flat. 5 £2f 6 Wm. ii 
Mary, c. 1 1. / 3. are in fubflance the fame as thofe of the ftat. 
20 Gio, 2. c. ^2. JeH. 26. namely 5 « that the court of King*s 

« Bencf^ 
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Bencb fliall on convid^ion give reafonablc cods to the party 1774. 

injured, Uc. who fliall profecute^ &c. which cofts fliall be 

tajfcd according to the courfe of the court :" and therefore in ^^r^, 
^fpcft of cofts it appears to me thiit thefe are in like manner Stok»». 
i^hts of the fubjeft, with which the crown under a general 
of grace could not interfere : if fo, I incline to think that 
is as much a civil fait as the cafes excepted under the ftat. 
^o Geo, 2. c. 52. and it would be a very hard cafe, if the defend- 
ant could not be difcharged under the lords' afl, nor under a 
general a£l of pardon -, for then he muft be remedilefs. — b was 
cxdjournedf that precedents might be fearched into. 

Afterwards, on the laft day of the term, Mr. Lucas cited a 

cafe from 5 Finer' j Abridgment^ title Contempt (D), />/. 10. 

JBaBram v. Dennet^ where the court held " that an attachment 

•* after a decree for difmiflion is in nature of an execution at 

** lavir, and a general pardon may pardon the contempt^ but not 

** the debt.'*^ Mr. Coiuper contra^ infiftcd that there was no in- 

ilance of a perfon in contempt being difcharged under an infol- 

ircnt aft: with refpeft to an attachment being in the nature of a 

civil aftion, it clearly was not: becaufethen the defendant might 

be declared againft \ but here he is not fo in cuftody of the mar- 

flial as that he might be ferved with a declaration. 

Mr. Juftice AJlon. (Ivord Mansfield gone.) An attichment is 
an execution in a civil fuit, and I apprehend it has long fmce 
been fettled to be fo. In the prefent cafe the contempt has no 
relation to the offence committed by the defendant, which, as 
far as public juftice is concerned, has been fufficiently purged 
by the imprifonment he has fuffered : but it arifes upon an a£k 
of parliament 5 iff 6 IF. isf M. c. \i. which direfls " the cofts 
** in thefe cafes to be taxed by the mafter, and unlcfs paid in ten 
•f days, an attachment to illuc." This ftage of the caufe there- 
fore, is merely of a ci-yd nature ; and a matter folcly between 
Party and party unconncfted with the cffence itfelf. It feems 
that no cafe in point has been found : But the ftat. 9 Geo. 3. 
r. 26. for the relief of infolven't debtors, is in my opinion a 
Icgiflatlve recognition that they fliall have the benefit in fuch 
cafes. This laft aft indeed is temporary ; but the lords' aft is 
perpetual ; and they are in pari materia : and therefore as the 
attachment is an execution for the debt to the party, whether 
the cofts are taxed by the mafter of the crown office, or on the 
civil Gde, the defendant is equally entitled to his difcharge. 
If noty the confequence muft be imprifonment for life : for a 

general 
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*774» general pardon would not extend to him, as was agreed in t&t 
cafe of Rex v. Stokes. Mich. 23 Geo. 2. 



11 BW 

^trjut * Mr. Juftice JVilles. Thcfe ftatutcs which arc made in farour 
STojcit. of the liberty of the fubjeft, ought always to receive a liberal 
conftru£lion» This is in all refpeds as a civil debt*, and does 
not differ from the cafe of other civil demands. It feems to ide 
that the fiat. 9 G/^. 3. c. 26. meant to extend the benefit to infolveUt 
debtors in the fulled manner ; and I am the more inclined to 
adopt 3 liberal conftrufkion in this cafe, as the defendant, wbp 
la a minor, may othcrwife lie in gaol for life. 

Mr» Juftice AJhhurJl. I am of opinion that this cafe may 
fairly be included under the words '' debtor and creditor" in the 
lords' a£t : and therefore think the defendant ought to be dif* 
charged : efpecially, as otherwife he muft be without remedy : 
becaufe the king cannot by a general pardon releafe a civil debt ; 

and no other alternative is open. 

Rule i^de abfolute* 



Mmimf, Blandford and others, executors of Froud, verjus 

7~*^ FOOTE. 

Jfthc caafe T ]PON a rule to (hew caufe why the defendant who was an 
ariftsulfore uncertificated bankrupt, ai\d in cuftody upon a ca.fa. (hould 

jbaakrupc- not be difcharged under the fiat. 12 Geo. 3. c. 47. feR. 2. the 
2d*cote^ fa£l» appeared to be as follow. The defendant became in* 
*^'**<* debted to the tcftator Froiui upon bond in the year 1756, and 
Bkewife about two years afterwards became bankrupt: fubfequent to 
f^^^* the bankruptcy, Froud brought an adlion upon the bond, obn 
Cn. p tained judgment, and died. Afteif which, the 'executors brought 
'•47'A«.*» 2 u^^ aclion upon the judgment, and on this laft adion the de» 
fendant was now in cuftodv* 

Mr. Mansfield, who (hewed caufe infifted, that the judgment 
uppn which the defendant had been taken, being fubfequent to 
the commiilion fucd out, the defendant was not within the fa- 
vour of the ftatute ; which exprefsly relates to any debt or debts 
due or contra£led before fuch commiflion iflucdi and to fuch 
debts only. 

Mr. Baldwin contra. That the defendant ought to be dif« 
charged ; for though the judgment was figned after the commif^* 
fion ifiued, yet the caufe of adion was antecedent to the com% 
miflton, and therefore within the intention of the ftatute. 

Lord 



Foots. 
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Lord Mansfield. The only doubt that can arifc in this cafe 1774^ 
• with refped to the intercft and cods accrued fincc the bank- ; * 

aptcy : but I think they (land upon the fame foundation as forb^ 
he original debt which was clearly due before the bankruptcy^ v«7i# 
ktid therefore are equally within the benefit of the ftatute. 

Sir* Juftice Willes. I am of the fame opinion. A cafe of this 
brt once came before me, and I confulted with my brothers upon 
ty who ail agreed that the whole related to the original debt^ 
md therefore was within the aft. Mr. ]}xKiQt Aftcn and Mf. 
jfuftice AJbburJl concurred. 

Rule made abfolute. 



Rex verjus Ovcrfccrs of Bridgewater. 

TT PON (hewing caufe why feveral appointments of overfeers 
(hould not be qua(hed, the cafe fippeared to be a con- 
teft between two adverfe fets of Borough Juftices. Each fet 
met before midnight of Eafter eve : and each began making 
their appointments of oveifeers the inilant the clock had (truck 
twelve ; and fo kept on renewing the fame appointments for aft 
hour or .two. But one fet of them made a fre(h appointment 
at eight o'clock on the Sunday morning \ fuppo(ing that there 
would be a conteft concerning the priority of thofe appointments 
ivhich were made foon after midnight, and perhaps all of them 
bad. 

Mr. Hotchlin (hewed caufe, and cited 3 Bur. 1595. ^^^^ 
r« Broome^ to prove the appointments good. 

Lord Mansfield. The conduA of the Juftifces in this cafe is 
a (hameful proditiition and abufe of their office for eledion pur- 
pofes ; and I wi(h any perfon could be found who would un- 
dertake to profecute both parties. It would have been more for 
the intereft of either fide to have waited for a legal appointment 
on the Monday. I do fiot know that there is any authority 
which fays that an nppointmeitf made on a Sunday is good ; but 
it certainly is not a day for fuch purpofes as thefe ; and therefore 
I will not give my fan£lion to any of the appointments. Let 
all the appointments be fet afide, and a mandamus be direded 
to the juftices to make a new appointment ; and let the mayor 
give two days notice of the time and place of meeting for fuch 
new appointment. 

The three other judges concurred. 

if*. B. The HMttcr was aft<rwardte agreed between the parties. 

The 
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r ^ The Archbiftiop of Canterbury ver/us House. 

A creditor t jPON a rulc to flicw caufe, why the proceedings in an aftio 
ex deb'tto ^upon an adminiftration bond fued in the name of the arch 

wdf''^ tiic ^*^®P *" ^bis cafe, (hould ifiot be (laid with cofts to be paid by tt 
ncxtvf k.n, aflignee of the archbifhop; the grounds for (laying the proceed 
anadrninrr- Uigs werc; jifr/?, that in faft the aflignce, who was a rr/J!c^. 
trationbond only, had no authority from the archbifliop. 2dly* That i 
of the arch, was not competent to the archbifliop to depute fuch authorit] 
.biihop or to a creditor. 

his ordi- 
nary. Mr. Wallace^ who fticwed caufe, cited Greenfide v. Ben/on 

3 Atk. 248. as a cafe in point, that a creditor has a right t 

fue upon the adminiftration bond. And with refpe£i to th 

firft point, it appeared clearly, upon the affidavits, that tli 

archbifliop had given an authority to the plaintiff to fue in h 

name, and that the attorney for the defendant was fully aj 

prifed of it : though upon a perfonal application by the defenc 

ant's attorney, to know if fu«h authority were granted, the fi 

cretary of the archbifliop at firft informed him it had been r< 

fufed, becaufe Dr. Ducarrel had advifed. the archbifliop, that 

could not be granted to a creditor. 

Lord Mansfield. No next of kin ever ftruggled for the a< 
inini(lr«ition of an infolvent eftate with an honeft view. Wh; 
the object of the adminiftratrix was in this cafe is very manife 
upon the affidavits that have been read: namely, to fell tl 
^ adminiftration to the creditors. But failing of that purpoG 
after having obtained the admitiiftration, flie makesufeofa 
fort of chicane, delay, and falfe pleas to defeat the creditor 
and at length abfconds. This is the general ftate of the caC 
At laft a creditor or creditors have brought an a£iion upon tt 
adminiftration-bond in the name of the archbifliop, and this is a 
applicajtion on the part of, the adminiftratrix to ftay the proctred 
ings in the name of the archbifliop with cofts, on two ground! 
in the firft place, that it is not competent to the archbifliop 1 
authorize a creditor to put the bond in fult, but only the ne: 
of kin. 2dly. That the archbifliop in his private perfon, h 
not deputed fuch authority to the prefcnt plaintiff. 

With refpeft to the firft point, let us fee what it is whic 
the a^i requites the archbifliop or his ordinary to do : " i 
*^ is to grant adminiftration and to take bonds with conditio 
<< that the adminiftrators fliall duly adminifter the inteftatc 
" cffedls \ th^t they fliall giv^ aa. account of fuch their admin 

<* ftratio 
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^ ftration, and make an inventory of the goods atid chattclSf 1774. 
" and that thejr fhall pay the furplu6 to the next of kin." Now ■■ 
it is agreed, that if the next of kin is'defirous of fuing upon this ^*^^Y^[ 
bond, the court will dire£l the ordinary to permit his name Camps. 
to be ufed, becaufe the next of kin is interefted in the furplus. !^"!J[ 
In like manner if fuch application Is made by a creditor, I fee Housi. 
no reafon why he (hould not have the fame privilege ; and I 
know of no authority which fays, that the ordinary cannot em- 
power him to put the bond in fuit. On the contrary, it is ex 
JiUto juftitiit that he ought to do fo ; for though a creditor has 
210 concern in the latter part of the condition, namely <^ the 
** diftribution of the furplus among the next of kin," yet he 
18 mod materially and principally interefted in the adminlftra- 
tor's delivering in a true inventory and in the due adminiftration 
of the efTefls. To one who has a rights it is ex debitojujlitia 
to grant the liberty of fuing in the archbifhop's name ; to one 
who has no right, it is ex debito jujlitia to refufe it. As to the 
objeQion that it is liable to be abufed, if any bad ufe were 
made of it, the court would no doubt fet aflde the proceedings. 
But in the prefent cafe, there is no pretence or even fuggeftion 
•f any abufe : and therefore I am clearly of opinion that the 
plaintiff is well entitled to put the bond in fuit. 

The next ground is, that the archbifhop in his private per/on 
gare no fuch authority to the prefent plaintiff. I think a per- 
fonal application to the archbifliop was very improper ; for it is 
not his perfonal affair; bis name is ufed officially only: and 
therefore I am not furprifed that the archbifliop (hould not 
recolle^i what was requifite upon the occafion. He might refer 
it to Dr. Ducar^ll\ and if Dr. Ducarell gave the anfwer that is 
ftated, he was ill advifed. If the cafe rtfted there, and the at- 
torney had been miiled by that anfwer, it 'would have operated 
differently as to the cofts. But it is in evidence that he had the 
fuUeft information afterwards that the archbifliop had authorized 
the plaintiff to fue in his name. And therefore I am of opinion 
that the rule fliould be difcharged with cofts, to be paid by Mr. 
jtylett the attorney for the defendant. 

The three other judges concurred. 



GiLLMAN ver/us Hill. rhurfJay. 

^HIS was a rule to. (hew caufe why judgment of execution 

in this cafe jQiould not be fet afide with cofts, and the 

goods taken in execution reftored ; or if fold, why fatisfa<flion 

fliouUl 



GiL&MAN 
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1774. ihould not be made by the plaintiff^ and why the warrant of a 
torney upon which the judgment was figned (hould not be cai 
rfiis" celled* The rule was obtained upon an affidavit, dating, that tl 
Hill* warrant of attorney was given by the defendant, whilft in cuftod] 
without any attorney being prefent on his behalf, though he hai 
propofed to fend for one : but was perfuaded by the (heriff's 
officer, that the attorney's clerk, who attended for the plaintiff^ 
would do as well. But now, upon reading the affidavit, il 
fiated further, that the defendant was the more induced to fign 
and execute the bond 'and warrant of attorney, becaufe he had 
before been informed, that if he did execute it under an arrefti 
and without his attorney being prefent, ic would be void. 

Mr» BulJer fiiewed forcaufe, that upon the face of this affida 
vit it was clear the defendant was fully apprized of the zQ. h 
was about to do ; and aflented to the propofal made with a ma 
nifefl; view to defraud the plaintiff. 

Mr. Bearcrofi contra^ relied upon the two rules of court, Paj 
15 Car. 2. and Paf. 4 Geo, ^, the latter of which, taking notic 
of the great inconveniencies arifing from a warrant of attome 
to confefs judgment by one in cudody being held good, if an 
attorney, though for the oppoGte party, was prefent, expreisl^ 
provides, that for the future there (hall be an attorney prefent 01 
behalf of the defendant. 

Lord Mansfield. I (hall fay of thefe rules, what the court oi 

Chancery has often faid with refped to the (latute of frauds < 

that no rule of the court Jhall he made an inftrument <f fraud 

Thefe rules were made for the prote£lion of indigent defendant! 

againft the pra£liccs of hard de(]gning plaintiffs ; and therefon 

have admitted of many exceptions under circumftances : as where t 

perfon who is in prifon at one man's fuit, executes a warrant oi 

attorney to confefs judgment to another who did not aneft him 

• a Lord There the judgment is well given; for the caufeiz\U^% anc 

^«« 797» tbc;^9re though within the letter it is not within the intefU & 

1793/ iht rule. Much lefs will the court fuffer a defendant to conver 

that which was meant for his protedion into an inftrument d 

fraud and deceit : and here it is avowed by the defendant him* 

felf in his own affidavit that he intended to cheat the plaindf 

Thereilbre let the rule be difcharged with cofts. 

The three other judges concurred. 
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Vallejo and another ver/us Wheeler, iiurjdty^ 

Nov, loiha 
■ 

^T^HI3 was an aflion on a policy of affurance upon PaniitrTis 
goods on board the Thomas and Matthew^ from London every fpe* 
to StvilU. Ihe policy was made in the common form, with or knavery 
liberty to touch at any ports or places, &c. The lofs was 1"^^^^*^ "^.^ 
afligned different ways in the declaration ; i'rV/?, by ftorms and riner«of « 
perils of the fea, in confequence of which, the flilp was obliged wWchdie 
to go to Dartmouth to be repaired ; and that afterwards, a owners or 
further lofs happened by ftorms, &c. Secomilyy That it hap* areinjure4| 
pened by ftorms and perils of the feas in the voyage generally; *".<* ■^.^^**- 
and Thirdly^ by the barratry of the mafter. fuch, is 

The caufe was tried before Mr. Juftice Jfihurji at Guildhall, t'h^tSlhc 
at the fittings after Eajler term 1774, by a fpecial jury. On lofs happca 
Uic trial it was proved, that this (hip was put up as a general fraudulent 
(hip from London to Seville , and was let to freight by one voyage, or 
Damvin^ who chartered her to Brown the captain. That it is Otbenmjtf 
the courfe of veffels going on this voyage, to ftop at fomc port iftiJUj^j^*^^* 
fai the weft of Cornwall^ to take in provifions. That this ftiip with their 
having taken her cargo aboard, failed from London to the Downs i confcnt. 
while (he lay there, all the other ftiips bound to the weft ward 
bore away ; but (he ftaid till the night after, and then failed to 
Ouernfey, Which was out of the courfe of the voyage. That the 
captain went there for his own convenience, to take in brandy 
and wine on his own account \ after which h% intended to pro- 
ceed to Cornwall, That the night after, the (hip quitted Guern"^ 
fyf (he fprung a leak, which obliged her to put into Dartmouth. 

Whctt 
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1774. When (he was refitted (he fet fail again and proceeded for Helford 
• in Corniva/lf Where it was always intended flic fliould (lop to 

verfus take in provifions ; but in her way (lie received further damage, 
Whkxlsr ^^^ jjj j^gy arrival was totally incapable of proceeding on the 
voyage, and the goods were much damaged. 

It was attempted on the part of the defendant to prove, that 
Willfj was the owner of the (hip ; that the voyage to Guemfej 
was on his account, and the goods taken on board there bis 
property : but this evidence went little further than information 
and belief, except that it was prpved, that when the (hip arrived 
at Helfirdy the wine was delivered to him in his cellar. 

The judge direfted the jury, thaft if the going to Guernfej 
was without the knowledge of Darwin^ it was barratry \ and they 
ought to find for the plaintiff; but if done with his knowledge^ 
then it was not barratry : and if they (hould be of opinion that 
it was without the knowlege of Darwin^ then he defired them 
to fay, whether they thought it was with the knowledge of WilUs 
or not. The jury found a verdift for the plaintiff, and faid they 
thought the going to Guernfiy was without the knowledge of 
Darwiuy whom they looked upon to be the owner, but they 
thought it was with the knowlege of JVilles. 

In Trinity term lad, a motion was made for a new trial ; and 
on (hewing caufe all the counfel on each fide were heard. The 
court then faid, there were two points in the cafe. -FV^/'i 
Whether to entitle the plaintiff to recover, the lofs mud not 
have happened during the time of the barratry, or have been 
occafioned immediately by the a£l of barratry. If a policy be 
on a (hip, and the (hip is feized for fmuggling, that is bar- 
ratry ; but here the goods were not feized for fmuggjing, nor 
did the lofs happen during the a£l of barratry, but afterwards. 
Secondly^ Whether though the (hip were let to freight, the 
captain was not fubjeA to the orders of the owners. If a (hip 
be let out generally to freight, the freighter is owner for that 
voyage ; but if there be only a covenant to carry goods, the 
owner of the veffel would have the diredion of her, and the 
hiring of the mafter and mariners* 

The court ordered that the cafe (hould (land over till this 
term, and be argued by one counfel on each fide. It was no^r* 
argued by Mr. Buller for the plaintiff, and Mr. Alleyne for the 
defendant. 



For 
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Fot the plaintiffs. The queftion is. Whether the plaintiffs 1774. 
3fcTC entitled to recover for this damage from the underwriters? ■ 
In order to fupport their claim they infift, that the condudl of w/wV** 
the mafter in going to Guemfcy^ for the purpofe and under the Wuhlm, 
oircumilances mentioned, was barratry. 

Suppofing this to be barratry, then another qucdion will 
strife, namely, Whether the lofs fudained by the plaintiffs was 
in confequence of that barratry ; or, whether that lofs (lands fo 
totally unconne£);ed with the voyage to Guern/ey^ as to be quite 
linafff fled by it ? 

In all the cafes that have occurred on barratry, different de- 
finitions of the word have been attempted ; and the fame 
condu£l: has been obfcrved in the prcfcnt cafe : however, there 
will not be much difficulty in determining what is meant by 
the term in its general fenfe, whatever nicety may arife in 
fixing the precife limits of it, when occafion requires that 
(hould be done. Wherever a great nicvrty does aril'e, the in- 
fured (hould be entitled to the turn of the fcale : for the end 
and view of infuring is, to fecure the merchant againft all loffes 
and misfortunes whatever : and fo very liberal are the under- 
writers in thefe days of their profeffions in policies of what they 
do infure againft, that fome writers have tliought it next to im- 
poffible that where a lofs does happen a doubt (liould remain. 
Molloy^ B. II. cap. 7. fe5l, 7. fays, *' almoft all thofe curious 
*< quellions that former ages and the civilians according to the 
" marine law, nay and the common lawyers too, have contro- 
•* verted, are now out of debate. Scarce any misfortune that 
*' can happen, or provifion to be made, but the fame is pro- 
*• vided for in the policies that are now ufed : for they infure 
*« againft heaven and earth, ftjefs of weather, or whatfoever 
** detriment (hall happen or come to the thing infured." 

Barratry in all the diftionaries is defined to htfraus^ dolus^ or 
diceptic. So are MinJIjewy Dufrefne^ and Spelman. 

Fraud means not only a crime, but any wilful fault or evil 
defign ; and even a neglect, provided it be crojjli negUgentia, will 
amount to barratry; which was the cafe of a mafter failing out 
of port without paying duties'*. That cafe approaches the neareft *' ^^i^U 
to the prefcnt of any that cnn be found, and even goes beyond 
it. That was merely a negledl, and might have been by acci- 
dent, as well as defign j but becaufe it fubjeftcd the (hip to for- 
feiture, it was holden to be barratry. 
Vol. I. L la 
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1774. In this cafe the confequence was th^fame; for the zQl of 

— the captain fubjcfted the (hip and the goods infured to forfeiture: 

^w>V^ but the aft done was infinitely worfe. It did not reft merely 
Wheilkr. in a non-feafance, but was a formed premeditated fcheme of 
- running away with the (hip out of the courfe of the voyage i 
done for an illegal purpofc, for his own private benefic^ with- 
out any excufe or neccfiity, and neither for the benefit nor with 
the knowledge of the owner or freighter. 

One definition of barratry given at the bar was, where tl»c 
maftcr and mariners confpire together to run away with the 
(hip. That certainly is one fpecies of barratry ; but it can 
never fervc as a general defcription of it ; ii it were, barratry 
could never be committed without the concurrence of the mari- 
ners as v/ell as the mafler : the contrary of which is clear from - 
the cafe of the maftcr not paying duties, and from every other 
cafe on the fubje£l : and barratry may be committed by the mafter 
alone, or by the failofs alone. Pojlliihviaite in his DiBm Tr* 
and Com, vol. i. p. 214. fays, V barratry is when the mafter 
** of a (hip or the mariners cheat the owners or infurers^ whether 
•* by- running away with the (hip, finking her, deferting her, 
♦* or embeazling the cargo.'* The owners or infurers arc as 
^much cheated and defrauded if the veflel is run away with by 
the failors, as if it is run away with by the mafter. But 
Pojllethwaite in I vol. 136, title AJfurance^ gives a definition of 
barratry which applies more immediately to the prefent cafe. 
He fays ** one fpecies of barratry in a marine fenfe is, when 
•* the mafter of a fliip defrauds the owners or infurers by 
•* carrying a (hip a different courfe to their orders." 

The only two cafes in the common law books that are worth 
mentioning are Knight verfus Cambridge^ Sir. 581. i Lord 
Raym, 1349. S. C and Stamma verfus Brown. Strn. 1173- I» 
the firft of thefe c<ifes it is holden that barratry extends to 
every fraud of the mafter; and what is faid at the conclufion of 
that cafe, is the heft doctrine that can prevail in infurances. 
•< The end of infuring is to be fafe at all events 5 and it would 
•* be very prejudicial if the court were to be making loop-holes 
•* tO'get out of policies. The infurer knows the mafter, and 
« whether he can truft him ; and he that infores againft his nin- 
•< ning away with the (hip, never imagined he might or would be 
** guilty of any other fraud." The principles of the fecond ca(« 
apply very ftrongly to the prefent : for here there was a formed 
defign to deceive the infured -, the captain did not go to Guertt'^ 

5 fy 
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/ij for the benefit of his owners, but for his own benefit only; 1774* 

tod in fi[ome there he afted inconfiltent with his duty to his "^ * 

owners. verjut- 

It was faid in the former argument, that it would be very ex- '^»**»*'«*- 
traordinary if the undcrv/ritcr was to infure againft the aft of 
perfons employed by the infured, and who were unknown to the 
infurer. As to that pcint, it is obfcrvable in thtjirji place that 
this was a general {[\\Yi\ a circumitance that is much relied on 
among merchants, and which in this cafe is by them edeemed de- 
cifive on the prefcnt fubjc£h And there fcems to be great reafoa 
for a diAinftion between a general fhip, and one that is let to 
freight to ^Jtngle perfon only. The former carries the goods of all 
mankind ; every man that chufes is at liberty to load his goods 
aboard her ; and the merchant who fhips his goods in fuch a vef- 
fel, has no command over her He docs not hire or employ the 
mailer; neither is the mailer fubjedl to his order or direftion du. 
ring the voyage. But in the cafe of a veiTel let to freight to one 
merchant only, and by him alone freighted, he may be fuppofed 
to employ the mafter, nnd havj: the direftion of the veflcl and 
the voyage ; and therefore whatever is done by the captain is to 
be confidered as done by the merchant's ftrvant. 

But 2dly, it mud be prefumed the mader is known to the 
infurer ; if not, it is the infurer's own fault, and he (hall not 
avail himfclf of the want of fuch knowledge. Every policf 
ipecifies who is the mader ; and if the infurer agrees by his 
contraft (as in policies is often done) that any other petfon at 
the eJe£lion of the infured may go as mader, that is waiving a 
perfonal knowledge of him ; and no objeftion can then be made 
by the infurer, for want of knowing who the mader is. In 
this cafe Brown^ who v/as the man that went as mader, is the 
perfon mentioned in the policy. 

If this quedion were tried by the laws of any other mercan- 
tile country it would hardly admit of a doubt. 2d. Magenf. , 
Ord. Mlddleb. feB. 14. Ord. Rotterd.fea. 52. Ord. Amjlerd. 
fe£f. 6. Ord. Hamb. tit. /^. feci. 6. ///. S-fr^* ^' ^'^- l-fr^' i- 
Ord, Stockholm^ art, 5. /. 11. 16. art. 6. / 14. Tln^re is no 
ordinance of Florence that applies immediately to this point: 
but from the form of their policies, it may be collefted what 
would be the determination of that place on the matter; fox 
they infure againft all perils, misfortunes, and other cafes and 
accidents even fuch as cannot be thought of. And in their 

L 2 ordinances 
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X774. ordinances there is a prdvifion, that in cafe of a difpute, the 
■■ underwriter (hall pay the money firft and go to law afterwards. 

wrfiis I Thefe ordinances are founded on good fenfe and found reafoo, 

WflEXLER. when the nature of infu ranees is confidered : and in jnercantilc 

tranfaclions, and fuch general fubjcdls as this is, no doubt, 

the laws of other countries will have their weight in the courts 

of EnglaNd. 

The end and meaning of an infurance is, to enable one man, 
for a valuable confideration, to put another in his place to a 
certain amount, for all rifles and perils which the firft man may 
fuftain. All that is requifite on the part of the aiTured in thefe 
contra£t8 is, that they are made bona fide without fraud, con- 
cealment, or contrivance : and where that Is done, the policies 
and ordinances of the different countries mtntiontd, feem all to 
agree in this, that every peril is tnfured again ft, except fuch as 
happen by the means, confent, or privity of the infured. 

Infurances in England 2Xt not meant, either by the law or the 
parties, to be narrower or more confined than policies in other 
countries; and though, after a lofs has happened, underwriters 
catch at every ijeed they can to avoid paying the infurance mo- 
ney, yet if the 'queftlon were put to them at the time of under- 
writing, even they would not hcfitate to declare themfelves liable 
for many accidents which are afterwards called into very ferious 
debate. 

Not long ago a queftion was made, whether the underwriter 

fhould be liable where the iliip was not fca worthy, but the 

defeft unknown to the infured. The underwriter fucceeded, 

and washold«n not to be liable ; but what was the confequence? 

A claufe was inferted in the policies (as it is in the prefcut) that 

any infufEciency in the (hip, not known to the afTured, (hould 

not prejudice the infurance : and the underwriters fubfcribed 

with this claufe for the fame premium as they did before with* 

J out it. This is a pretty ftrong proof what they would have faid 

themfelves, if they had been afked that queftion before they 

under- wrote; though their opinions were altered after the lofs 

had happened : it is alfo a proof, that they confidereiJ their 

obligations to be as extenfive as thofe on underwriters in other 

countries ; and that they were anfwerable for all lodes not oc-» 

cafioned by the means, confent, or knowledge of the infured. 

On thefe authorities and for thefe reafons, it may be faid, 
the going to Guemfey in the manner and for the purpofe the 
mafter of this veiTel did, was barratry : and it is the more cer- 
tain^ 
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tain, becaufe the court faid in the lad term, that if this (hip 1774. 
had been fcifed as forfeited on account of this fmuggling tranf- — 



adion it clearly would have been barratry. Now the feizure ^"rj/^ 
could not be the aft that con (lituted the barratry; but it mud WHJt£ti«- 
have been fomethilig preceding : nnmely, the going to Guerrt' 
fey for an illicit purpofe, and doing an aft which fubjefted the 
fliip and goods to feizure. For in the cafe of not paying du- 
ties, it does not appear that any feizure was aftually made; 
but it was holdcn barratry becaufe the goods were liable to be 
fdzed. 

Suppofing this to be barratry, then the only queftion which 
remains is, Whether the lofs that the pluntiffs have fudained 
M^as in confequence of that barratry ? 

The bed way of determining'this qucdion is to fee whether 
tlie accident would have happened if the diip had never gone 
^o Guernfey \ and it certainly would not : for the dorm hap- 
pened and the accident was received before the fliip got into 
licr proper courfe to Helford. If die had not gone to Guernfey 
tlie would never have met with the dorm. 

In the next place, fuppofe the diip had never gone to Guernfey^ * 

\)ut had purfued her proper courfe and the goods had been da- 
maged in the manner they now were ; What would have been 
the confequence with rcfpeft to the infured ? they would have 
been entitled to a fatisfaftion from the infurers. What then 
(hall excufe the infurers now ? Shall the barratry of the madcr ? 
there is nothing elfc to excufe tlicm ; but barratry, indead of ex*^ 
cufing, makes the underwriter liable. 

But id, It is not neceflary that the injury fhould be received, 
in the very aft of committing the barratry : and 2clly, If it were, 
this injury was received during the aft of barratry. What is 
the aft of barratry ? running away with the fiiip for an illegal 
purpofe. The in ft ant the mader had changed the courfe of the 
fliip's voyage, for tlic purpofe he did, he had committed bar-, 
ratry. Mud the injury then be received at the moment he varied 
his proper courfe, in order to charge the infurer ? Suppofo 
the injury had been received jud before he got to Guernfey^ or 
in going into Guernfesy (hould not the underwriter be liable ? 
and if liable for a damage done before he got into Guernfey^^ 
why (hall he not alio be liable, for an injury fudained after he 
left Guernfey ? 

If the infurer were to be difcharged from this lofs, becaufe. 
it did not happen in the moment of the barratry's being com- 

L 3 mittedj 



ISO MICHAELMAS TERM 15 George III. B. R.^ 

1774* >n^^^^<l> ^^c condition of the infured would be unfortunate in* 

— • deed ! for if it had not been for the barratry^ and the lofs had 

wW"J/° happened, he certainly would have teen entitled to the benefit 

Whizlii. of his policy: and therefore his condition would be this; by 

means of the barratry of the mafler, which is one of the acci* 

dents he infures againft^ he would lofe his goods, and the benefit 

of his policy likewife. 

But 2dly, this injj^ury was received during the aft of barratry* 
The matter went to Guernfey in order to take contraband goods 
aboard his veflcl, and fmuggle them to England. At the time 
the lofs happened he was bringing the fmuggled goods to Eng* 
land^ but he had not then completed his purpofe ; and was at 
that time purfuing his barratical dcfign. 

For all or fomc of thefe rcafons the plaintiffs would be entitled 
to the judgment of the court, even if the cafe had come on in 
a very different (hape from what it now does. 

But here the queftioo i9» 
Whether the defendant is entitled through the favour and inter- 
pofition of the court to a new tii:il, which the court will not 
grant, unlefs it be clear. that the verdifl is againtt law. If it 
be doubtful, the cafe ought not to undergo further litigation : 
for it has already been tried by a fpecial jury of merchants, 
among whom was a very confiderable underwriter. They who 
are converfant with bufmefs of this kind, have entertained no 
doubts ; and the verdift given was with the entire approbation 
of the judge who tried the c^ufe : therefore a new trial cannot 
be granted without reprobating the verdi^ that has already been 
given. 

Mr. Alleyne^ for the defendant argued, that barratry was, 

ift. Where an injury is committed by the matter and mari* 
ners, which caufes a confifcation. 

2dly. Where a direft injury is done to the owners, with a 
dire£i intention to commit that injury. 

Though in the prefent cafe a fmall quantity of brandy was 
found on board the veffel, which was confifcabic, yet this cargo 
was found not to be fo. 

Barratry means mal-praftice, or deceit, with refped to (hips 
or goods, Savary Di^iotmaire de Commerce^ tit. Barratry. MolLj^ 
^ B. 13. confuiers barratry as a mal-pradlice againtt the cargo. 
Pofllethwaite Di^. Trade and Commerce^ 214. " Barratry is 
<« where the matter of a ftiip, or mariners, cheat the owners or 

" infurers 
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** infurcrs, whether by running away with the (hip, finking her, 1774. 
** deferting her, or embezzling the cargo." The a£k of the 



mafter is not infurcd againft, unlefs barratry is mentioned : and ^grfus 
the underwriter is not liable, unlefs the acl of the mafter does Whixlee. 
amount to barratry. 

By the Orel, oi Rotter d. 43. 52. it is provided, ** that owners 

** (liall not infure againlt th*^ barratry of mafters of their own ap- 

^ pointment, but may againft his neglccl." All the ordinances 

cited for the plaintiffs are open to this obfcrvation, that they 

arc pofitivi juris. 

If the do£lrirve laid down on the other fide were to hold» 
every negle£t of the mafter would amount to barratry. 

In the cafe of Johtifon verfus Brcudfooty at the fittings in 
Jiandon^ it was holdcn, that a fliip fti\ying in the Wefi Jndies 
^ill the hurricanes cnmc on, did not amount to barratry. 

Lord Mansfield. That was holdcn to be a deviation. 

Mr. AlUyne. Every deviaiion is not barratry. In Stammt 
xrcrfus Broivfiy the chief julUce did not fay what was barratry : 
in Elton verfus Brcgdtfrt, Stra. 1 264, the crew oppofcd the cap- 
Tain, and forced him to go contrary to orders ; and yet that was 
loldcn not to be barratry ; but it was adjudged to be one of the 
accidents infurcd againft, and fo the infurers were liable. There- 
fore a confequential injury is not uithin the meaning of bar- 
ratry, but it muft be dirctl and defigned. 

In this cafe Darwin was not the owner, neither did he appoint 
the mafter* 

Laftly, it cannot be contended that this was done with 
a view to defraud the owners, becaufe his intention was only to 
get a little money himfelf, without injuring them. 

In reply, Mr. Buller infiftcd, that the voyage infured was to- 
tally at an end, and it was impoflible, after that, ever to get into 
what could be called the courfe of this voyage from London to 
Seville \ for that having been deferted, the policy was forfeited 
or difcharged, and could never be brought into force again. 

Though the fliip and cargo in this cafe were not felzed as for- 
feited, yet they were all liable to be forfeited, by having fmuggled 
goods aboard : therefore the a£l done was equally unlawful ; and 
would in law as much conftitute barratry as if the goods had 
actually been feized. 

With refpeft to the feveral definitions given of barratry 
in the books cited for the defendant, though they might pro- 
perly comprehend fomc fpccies of barratry, yet they did not 

I-" 4 import 
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7774. import to be a genera] definition of it, and to comprehend all 
cafes. Poftlethwaite i vol. 136. is more general in his defcrip- 



verfut tion of it, and more applicable to the prefent cafe ; and the 
Whxilsi. propriety of his definition has not been denied. 

Though it may be true that the a£t of the mafler is not 
infurcd againfl; unlefs barratry is mentioned in the policy; 
yet the rcverfe is equally true : namely, where barratry is 
mentioned, the aci of the mafter, though done by him 
only, and without the concurrence of the crew, is infured 
againft. And though by the Ords, of Rotterdam^ an owner 
cannot infure againft the barratry of a mader of his own chufing, 
yet the law of j£/7^A2//^ clearly is different : and notwithilanding 
the maftcr is appointed by the owner, there is not a policy 
mrhich amongfl other perils does not guard againft the barratry 
of the mafter. 

It is true that all the ordinances cited are pofttivi Juris : and 
therefore if the law here is fettled contrary to them, they cannot 
I prevail ; but if not, the law of foreign countries in mercantile 
tranfa£tions, has always been attended to in courts of Juftice in 
England^ and will afford a reafohable ground to decide in doubt<- 
ful cafes. 

As to Darwin^s not being the owner, it has already been 
ftated how far he appears to have been fo ; and in fadk he 
did appoint the mailer for this voyage. And though the 
captain's principal view in this cafe might be to put money 
in his own pocket, yet that does not at all Icflln the offence 
which he has been guilty of, or alter the fraud which he 
has praftifed againft the owners. By going to Guernfey he 
has defrauded them, and unlefs that does amount to barra- 
try, he has deprived them of all . benefit of their infurances. 
In 'the cafe of failing out of port without paying duties, the 
captain did not mean to ftcal the goods ; he intended only to 
have put that money in his own pocket \ and if he had not been 
dete£ied would ftill have carried and delivered the goods in the 
dcftined voyage, 

Here the a£l done was for the captain's private benefit, with* 
out the knowledge of the infured ; on the contrary it was tp 
their prejudice, it endangered the lofs of their goods, deftroycd 
the policy unlefs it amounted to a forfeiture of it \ and was UA« 
lawful in itfclfj for which reafon it amounted to barratry, 

J-or4 
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IxMrd Mansfield, aftg: dating the cafe at large, delivered his 1774. 
opinion as follows : 



The ground of the motion for a new trial in this cafe is, that ^ierjJs^ 
under the circumftances of the cafe as they were given in evi- Wheeli»* 
to the jury, the carrying the (hip to G\iernfey was 
ely a deviation but not barratry : and much more (Irel's was 
laid at the trial, than in either of the arguments, upon this par- 
^^cialar faS ; namely, that the deviation being with the knowledge 
^* fViiles the owner (though not owner pro hdc vice) of the 
*"*I>i it could never be barratry : the jury therefore were prefled 
^*> Cay whether it was with the confcnt of JFi/fes or not ; and 
th^y faijl jt ^ag^ To be furc nothing is, fo clear, as that if 
^"^^ owner of a (hip infurcs and brings an aft ion on the policy, 
^^ can never fct up as a crime a thing done by his own di^ 



ion or confent. It was, therefore, a material fact to proceed 
S^vn, if Jf^i/Ies had had any thing to do in the cafe ; but he 



^^^ not. 



It appeared to me that the nature of barratry had not been 

Judicially confidered, or defined in England with accuracy. la 

^ *l mercantile tranfa£lions the great objeft (hould be certainty : 

^^d therefore, it is of more confcquence that a rule fhouKi be 

^^Ttain, than whether the rule iscftabliflicd one way or the other. 

-^ecaufe fpeculators in trade then know what ground to go upon. 

^iut it is not eafy to colleft with certainty from a general verdift, 

^>r from notes taken at nlfi pr'nis^ what was the true ground of 

decifion. Therefore in this as in all doubtful cafes, I wilhcd 

^ cafe to be made for the opiiiion of the court. 

It appeared on the former argument and now, th.it there arc 
tut three common law cafes relative to barratry. The firfl: is 
JCnigii ^nd Cambridge, Strange 581. where the neglecl of the 
captain in not doing his duty, v;as adjudged b ^rratry ; for it was 
his duty to pay the port duties before the (hip went out of 
port ) and he being guilty of negleft in not difcharging them, 
it was adjudged to amount to barratry. 

The next is the cafe of Stamma verfus Brown ; 2 Sir. 1 173^ 
where the opinion of the chief juftice in his direftionto the jury 
is very ftrong to the prefent cafe : the (hip being chartered, and 
having taken goods on board" for.a voyage direfted to Mar/al/es, 
had pa(red by Marfeilles^ and therefore went out of the voyage. 
The chief juftice in his dire<f\ion told the jury, that this being 
;kgainft the exprefs agreement to go fir ft to Marfellles^ fcemcd 
pot to be a (imple deviation only, but a formed dcfign to de- 
ceive 
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1774* ccive the contrafior. The jury (layed out fome time, and on 
their return aiked the chief judice, whether, if the mafter wat 



VAtLlJO 



^f^s to have no benefit to himfelf by pafllng by Mar/eil/es, and went 
Whizlik* only to the other places for the benefit of the owners, it would be 
barratry ? The chief judice anfwered it would not. Whereupoa 
the jury found a verdict for the defendant. Upon a motion for 
a new trial it wa3 refufed, becaufe it appeared to the court that 
notice h^d been given to the agent of the plaintiff, that tho 
voyage was to be altered, and that he was at liberty to take bis 
goods out of the (hip, if he difapproved of fuch alteration ; and 
to maike it barratry, there mufl: be fomething of a criminal 
nature as well as a breach of contra^. 

The lad common law cafe is, Ulton verfus Brogden^ a Str^^^ 
1264. In that cafe neither the terms of the firft or feconcb^ 
policy are dated, and yet they mud have been fpecial. Th^K 
only quedion feems to have been, whether the capture of ^m. 
fecond prize judified the fecotid return of the fliip to Brtftot^ 
The court held it did: if fo, there could be no barratry 5 bc«- 
caufe the captain and mariners a£led to the bed of their judg* 
ment, for the henefit of the owners. Whatever excufed the 
deviation, proved that the deviation could not be barratry. The 
circumdances which indiicpd the court to be of that optnioa 
are not dated. 

But the fe cafes do not afford any precife definition of what 
barratry is ; therefore I wiflied the caufe to dand over to be 
argued by one counfel on a fide. I have in the mean time 
confidered of it, and confulted with men converfant in mer- 
cantile affairs, and I am now very clear. 

The fird things to be confidered is, what is meant by barratry 
of the madcr. I take the word to have been originally intro* 
duced by the Italians^ who were the fird great tracers of die 
modern world. In the Italian Diflionary the word " Barratrar^ 
means to cheaty and whatfoever is by the matter a cheat, a fraud, 
a cozening, or a trick, is barratry in him : nothing can be fo 
general. Here the underwriter has infured againd all barratry 
of the mader, and we are not now in a cafe of the owner or 
freighter being privy to it ; if we were, nothing is fo clear as 
that no man can complain of an zQt done, to which he him- 
felf is a party. 

In theprefent cafe all relative to Willes may belaid out of it. 
He is originally the owner, but not the infured here. Darwin 
was the freighter of the (hip, and the goods that were on board 

were 
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hia: if any fraud is committed on the owner, it is com« 1774* 
mitted on Darwin, The qucftion then is. What is the ground 



of complaint again (I the mader ? He had agreed to go on a ^grjiu 
voyage from London to Seville y Darwin trufts he will fet out ^"**«-*** 
immediately y indead of which the mailer goes on an iniquitous 
fchenae, totally diftinft from the purpofe of the voyage to 
SewiUs that is a cheat, and a fraud on Darwin ^ who thought 
he MTOuld fet out dire6lly \ and whether the lofs happened in 
Ac aft of barratry, that is, during the fraudulent voyage or 
'rfter^ is immaterial ; becaufe the voyage is equally altered, even 
though there is no other iniquitous intent. But in the prefent 
cafe, there is a great deal of reafon to fay, that the lofs fuftaincd 
'V'ais in confequence of the alteration of the voyage. The mo- 
"^ent the (hip was carried from its right courfc, it was bar- 
•^try; and here the lofs was immediately upon it. Suppofe 
A^ {hip had been loft afU'rwards^ what would have been the 
^^•leof the infurcd, if Jiot fecured againft the barratry of the 
^•^iler? He would have loft his infurance, by the fraud of the 
"^^^ftcr ; for it was clearly a deviation ; and the infured cannot 
^^ttc on the underwriters for a lofs, in confequence of a devia* 
^OiL Therefore I am clearly of opinion, this fmuggling voyage 
^^s barratry in 'the mafter. 

Aston, Juftice. — I wonder that there (hould remain a doubt at 
^*^is time of day, what is meant by barratry in the mafter. In 
different ordinances different terms are ufcd, but they all have 
^He fame meaning. In one of the ordinances of Slockholm it is 
^^Ilcd <* Knavery of the mafters or mariners," and the fafts ftated 
*^ the prefent cafe clearly fall within that defcription. Where 
^^ is a deviation with the confent of the owner of the veffel, and 
^he mafter is not acSling for his own private intcreft, in fuch cafe 
^t is nothing but a deviation with the confent of the owner, and 
%hc underwriter is excufed. In the prefent cafe the hulk of the 
dip belonged to Tfil/es, but he had nothing to do with it, having 
chartered it to Darwin ; the jury, therefore, did right to confider 
Jiarwin as owner pro hdc vice. Having confiddred him in that 
light, the conduct of the mafter was clearly barratry. For he 
^as a^ing for his own benefit, and without the confent, or 
privity, or any intended good to his owner. Nobody knows ' 
when the firft commencement of the injury happened ^ but moft 
probably on the return of the (hip to Dartmouth from Guernfey^ 
where he had been for the purpofe of fmuggling. Therefore, I 
am clearly of opinion that this change of the voyage for an ini- 
quitous purpofe wa$ barratry *, which is not confined to the run- 
ning 
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ning away with the (hip, but comprehends every fpecies of 
fraud, knavery or criminal condu£l in the mafler by which the 
owners or freighters are injured. 

WiLLEs Judice concuried. The only doubt I had in this cafe 
was, when the lofs accrued ^ and I think it may reafonably be 
faid to have happened in confeqUence of the fmuggling voyage : 
for if the (hip had proceeded on her firft intended courfc, flic 
would have efcaped the dorm. Though this was a devi4tion, 
^et it is a jud and fair rebutter to fay, that it was barratry in the 
mailer, which is infured againft in the policy. I think the 
juftice of the cafe is on the fide of the plaintiffs, and therefore 
that there ought not to be a new trial. 

AsHHURST Judice. I continue of the fame opinion as I held 
at the trial : and I think the plaintiffs have a right to recover on 
cither count in the declaration. Fir/l^ For the lofs at fea. For 
it does not lie in the mouth of the infurer to obje£l on the ground 
of its being a deviation, and fo prevent the plaintiffs from reco- 
vering on that count : becaufe the z(k of the mader is a frau- 
dulent z6t 'f and if the lofs is confequential upon fuch fraudulent 
zCtf it isbarratry again d which the party is infured : and there- 
fore the infurers fliall not objecl upon a faci: which is itfclf a 
forfeiture of the policy. 

Secondly^ I think, for the reafons already alleged by my Lord 
Chief Judice, and my Brethren, that it may fairly be faid, the 
lofs accrued in confcquence of the barratry of the mader. 
Therefore I concur that the rule fliould be difcharged. 

Mr. Judice Willes agreed with Mr. Judice AJbhurJl that the 
plaintiffs were entitled to recover on either count. 

Rule for a new trial difcharged. 



StKtuTtUn 
IJro, 12th. 



Kenyon and Others vsrjus Levi Solomon. 

A Motion had been made to difcharge the defendant out of 
"^ cudody, as having been arreded in coming to furrender 
himfclf as a bankrupt. The motion was grounded upon the 
ftatute 5 Geo. 2. r. 30. fe^. 5, which enafts ** that a bankrupt 

to furren- 
der himfelf on tlic/cr/y-/«-oW day: but hearing his time was enlarged, rcfolved not to furrender 
till tlie m/arieddiy. In the mean time he was arreAed ^ and tlie court held he fliould not be 
difch^tfged. For, till aftual furrender, the ftatute 5 Geo. 2. c. 30. meant to protedl a bankrupt 
ony during fucb time as it migbt be reafonable and convenient for him to come in and fubmic him- 
fell (o the 90inroiflion* 



One who 
was a 

bankrupt 
came from 

with intent 



« fliall 
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•' ftiall be free from arreils, in coming tofurrender^ and from a£lual 1 774. 
•• . furrcndcr for the forty-two days, or fuch further time as (hall * 

*^ be allowed for nnifhing his examination." verjus 

"Fhe cafe as it appeared upon the defendant's own affidavit was 
as follows ; that he came from J^olland to England within the 
4^ days, with intent to furrender himfelf upon the 42d day: 
but finding that his time for furrendering himfelf had been en- 
larged to a further day, he then laid afide his dcfign of furren- 
dering himfelf upon ihc 42d day, and did not mean to furrend^ 
*i»iTifelf till the enlarged day. In the intermediate time, he was 
arretted by one of his creditors. The queftion was, Whether . 
«c was privileged by this ftatute, as " a bankrupt coming to 
** furrender himfelf? ' 

TJpon (hewing caufe this day, Mr. Dunning argued that he 
'^^^s: Mr. Wallace and Mr. Lucas that he was not. 

Xiord Mansfield. — Nothing can be plainer than this cafe* 
it a£t allows a bankrupt 42 days to furrender in ; but the fooner 
*^^ furrenders the better for the creditors. Therefore, to induce 
**^Dkrupt8 to furrrender, a privilege is held out to them hyjlat. 
S Ceo* a. c. 30. namely, ** that in coming to furrender, they 

* ftiall be free from arreft, and alfo after a£lua] furrender for the 
^ fpace of 42 days, or fuch further time as (hall be allowed for 

* fini(hing their laft examination." But this is 2 particular -pru 
'^ilcge to enable them to furrender; and till aflual furrender 
Confined to the acl of their going with that vie*ui\ not a general 
t^ivilege during the whole time which the aft of Parliament 
Allows them to furrender in. Ncverthelefs, if a bankrupt be 
abroad as this man was, and upon his return with an intention 
^o furrender, is arreiletl oii his landing, or within a day or two 
^fter his arrival, before he can conveniently make his furrcntier, 

it would be too rigorous a conftruclion of the ftatute to fay, he 
ihall not have a reafonablc time in which to execute fuch inten- 
tion; becaufe in fa£l he is on his way to furrender. But here 
the bankrupt, inftead of furrendering on his arrival, fwears he 
had no intention of doing fo till the laft moment of the time 
allowed him for finifliing his laft examination. There is no pre- 
tence, therefore, for faying he is within the privilege of being free 
from arrefts in coming to furrender ; which muft be confined, 
like the cafe of witneflTes arrefted in attending the court, to a 
rcafonable time eundi et redeundi; and beyond that the privU^'ge 
does not extend, 

Aston 
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1774. Aston, Jufticc. — There is no ground or pretence for the de- 

•-^ fendant being difcharged. Inftcad of furrehdering himfelf in a 

^„j reafonable time after his arrival, he wilfully delays to fCKrrender 
SoLOMod. himfelf: and the meaning of the Icgiflatore was not to proteft 
bankrupts, who withhold themfclves from their creditors during 
the whole length of time allowed for their furrender ; but thoCb 
only who are active in fubmitting themfelves to the fcverai 
ftatutes concerning bankrupts as foon as conveniently may be» 
Therefore I am clearly of opinion the defendant is not entitled to 
his difcharge. Mr. Juftice IVi/les and Mr. Juftice AJhhurJl qiqv^ 
curred* 

Per. Cur. Rule difcharged. 



Mimiay^ NuNCOMAR VCrfuS BuRDETT. 

Nov. I4.tll« 

"Xif R. Willes moved that proceedings might be ftaid till fecu« 
/fA/abfenc. '^^X &ould be given to the defendant for his cods, in 

cafe of the plaintiff's failing of fucctfs; as the plaintiff's refi- 
dence was in the Eajl Indies y at Calcutta in Bengal. 

Aston, Juftice.— It is every day refufed. I have many notes of 
its being fo. 

Take nothing by the motion. 



ruij^ay^ Doe ex dim. Pate verfus Davy. 

ifov, 15th. 

o hav'n l^ eje£lment brought for the recovery of certain premifes ia 
by will dc- the manor of Hampf.ead in the county of Middlefex ; the 
VeJdueoi\\% j^^y found a verdift for the plaintiff, fubjedt to the opinion of 
ertatc of the court upon the following cafe. 

what kind • o 

or quality That William Davy by his will dated the 2d of April 1767, 

^^P ^^er- ^^'y attefted by three witncffes, after feveral legacies bequeathed 
nofirdi pur- to particular pcrfons, made the following refiduary devife, " And 
ibllwbnd?' " ^s to all the rej{ and reftdue of my eftate, of what nature, kind 
anafuiren- c< and quality foever, I give, devife and bequeath the fame unto 
«tofuch " tny faid brother William Pate y his heirs, executors and admi* 
«^//b*^ *^ niftrators, according to the nature of the refpeftive eftates*" 
"hislaft On the 16th of May 1768, the teftator purchafed a rw^^/wtffy 
" Clare U* incfl**2iB^ fituate in Ham^ead^ to which he was admitted in fee i 
«« mit, and ^nj afterwards furrendered it as follows : " To fuch ufes, intents, 

*• appoint.** 

He tf//^wtfr^ makes a (oJicil, and thereby rafifies an/l confirms all and tve*y the gifts, devifes and 
b'.quefts in his faid will, except what he had altered by the codicil ; and defires the cotlicU may be 
annexed to, and taken as part of his will to all intents and purpofes — ^This amounts to a repM^* 
UcatiiH af Iiii wil^ fo as to make the after purchafed copyliold lands paf$ by tlie rciiduary devife. 

" and 
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'^ and purpofes as he the faid IVilliam Davyjball by his hft will 1774; 
^ and teftament in writing thereof dire£l, limit, and appoint.'' < 



On the 8th of May 1 769 the teftator purchafed and was admitted ^^r*^ 
Ko another piece of land, and furrendercd it in the fame manner, ^avt* 
On the 1 8th of Nov. 1769, he made a codicil duly attefted Sy 
tliree witnefles ; by which reciting, that he had by his will devifed 
all.his fee-farm rents in manner there mentioned, he devifed the 
fimne to Catharine Davy, widow of his brother John Davy, and 
her afEgns, daring her natural life, together with his houfe» 
furniture, coach, i^c. and then proceeds as follows; ^^ I do 
•* hereby ratify and confirm alt and every the gifts ^ devifes^ and bequefls 
** contained in my faid tui/I, except ivhat I have hereby altered ; and 
•* I do defire that this prefent writing may be annexed to and accepted 
*< and taken as a codicil to my will to ALL intents and fur- 
^ POSE6." At the date of the will the teftator had no copyhold 
bods ^ but at the date of the codicil he had the copyhold lands 
before mentioned. The queftion was. Whether the copyhold 
hnd3 pafled to the plaintiff by the will ? 

Mr. Lee for the plaintiff. — The copyhold lands do pafs. 
firft. If they had been purchafed antecedent to the d^te of the 
wiliy the rofiduary devife, though filent as to copyhold lands. 
Would have included them : for it has been decided, that copy- 
bold lands pafs by a devife of all the teflator's real eft ate. 
^cberley v. Vernon^ 9 Mod. 75. The only queftion then is. Whe- 
ther the execution of the codicil, fubfequent to the purchafe 
tad furrender of the copyhold eftates, amounts to fuch a repub- 
lication of the will, as to pafs them ? It clearly does \ becaufe 
no precife form of words is neceflary ; but any which denote 
^he continuance of the t^ftator's mind, are fufficient. Here the 
codicil has a)i exprefs reference to the will, and in terms ratifies 
^nd confirms every gift in it. 

In Heylin v. Heylin * argued in this court laft term, it was •ante^ xjo. 
adjudged, that the circumftance of a teftator's expunging a legacy, 
coupled with an intermediate purchafe and furrender of copyhold 
lands to the ufes of his will, amounted to a republication fo as 
tjp pafs fuch newly purchafed copyhold lands; In Potter v. 
Patter, i Ve%. 438. the teftator by a fecond codicil, on a feparate 
piece of paper, and without date, revoked fo much of his will 
as(bould be found to be inconfiftent with fuch codicil, and con- 
firmed the reft. In was held by Sir J. Strange Mafter of the 
Rolls, that this latter codicil was a republication, fo as to pafs 
lands only contradled for at the date of the teftator's will under 

the 
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1774. the general words contained in the will, even if they had not 
- ' pafled before ) which, however, his Honour inclined to think 

^yj^ they had. 

Datt. Here the teftator dire£ks the codicil to be annexed to his will » 

clearly, therefore, it is a republication ; and confequently the 
after purchafcd copyhold lands pafs under the general refiduarjr 
devife. 

Mr. Mansfield for the defendant. The copyhold lands defcend 
to the heir at law. At the date of the will the teftator had no 
copyhold eftate : clearly therefore he had no intention to pais 
any copyhold eftate to the devifee. He afterwards purchafes the 
copyholds in queftion, and furrenders them '< to fuch ufes as 
« he^fl// declare by his laft will;" not to the ufes ^^ decland 
<< or to be declared by his laft will,'' as was the cafe of Heylin 
V. Heylin \ and the ground upon which that cafe was decided ; 
namely, that it was a republication by reference to ufes alreaij 
declared by a will then exifting. He then makes a codicil^ 
whereby he ratifies and confirms every gift in his will, except 
what he had particularly altered by it. This is a ratification 
only of what he had before exprefsly given by his will, and 
nothing elfe. But the will contains no gift or devife of any 
copyhold lands, nor does the codicil refer to any* On the con* 
trary, it is clear that the only obje£i the teftator had, in adding 
the codicil, was, to make the particular alteration there men* 
tioned ; confequently the copyhold lands are undifpofed of, and 
the heir at law is entitled to them by defcent. 

Mr. Lee was going to reply : But Lord Mansfield afked him, 
if he had feen tlie cafe of Acherley v. Vernon^ as reported in 
Comyn 383. where the teftator by a codicil, reciting, that he 
had*made his faid will, adds " I hereby ratify and confirm my 
•* faid will, except in the alterations aftermentioned j" and 
Lord Chancellor Macclesfield decreed, that the will was confirm- 
ed by the codicil ; that the teftator figning and publifliing his 
codicil in the prefence of three witneftes was a republication of 
his will, and both together made but one vAW \ and by the faid 
will and codicil his fee-farm rents, and aflart rents purchafed 
after the will did well pafs. Lord Mansfield faid this cafe was 
decifive of the queftion. 

AJlon Juftice. It is an authority cxaftly in point. Mr. Juftice 
Willes and Mr. Juftice Aphurjl concurred. 

Per cur. Let the Pofiea be delivered to the plaintiff. 

MOSTYN 
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MosTYN veyfus Fabrigas. 



Tuefdojft 



f\^ the 8th of June^ in laft term, Mr. Juftice Gould c^iWit N^^li^xh. 

perfonally itito court, to acknowledge his (tA affixed to a Trefpafi 
bill of exceptions in this cafe ; and errors having been affigned Jr^onment* 
thereupon, they were now argued. Jic$ ih EHg- 

This' was an aftion of trefpafs, brought in the Court of C#f«- native^ * 
inon Pleas by Anthony Fabrigas againft John Mojlyny for an aflault '^iforqmn^ 
and falfe imprifonmcnt ; in which the plaintiff declared, that governor of 
ttie defendant on the ^r/? of September ^ in the year 17^1, with ^''^"^f^f^^ 
force and arms, ifc, made an affault upon the faid jifithon^y at committed 
Jilsfiorca, (to wit) at London aforefaid, in the parifli of St. ^^x^JJ^^'*^ 
Jfary le SofUy in the ward of Cheapo and beat, wounded, and 
Hi -treated him, and then and there imprifoned him^ and kept 
TSktid detained him in prifon thete for a long time, (to vt^it) 
ft>r the fpace^of ten months^ without any reafonable or probable 
caufe^ contrary to the laws and cuftoms of this realm, and 
tigainfl the will of the faid Anthony^ and compelled him to 
depart from Minorca aforefaid, where he was then dwelling 
tad refident, and carried, and caiifcd to be carried, the faid 
Anthony from Minorca aforefaid, to Carthagcna^ in the do- 
minions of the King of Spain y &c. to the plaintiff's damage of 
10,000/. 

The defendant pleaded ifl. Not guilty; upon ^-hich ifTue 
\vas joined. 2dly. A fpecial juftification^ that the defendant 
at the time, fffr. and long before, was governor of the faid * 
iffand of Minorca^ and during all that time was invefled with, 
and did exercife all the powers, privileges, and authorities, civil 
and military, belonging to the government of the faid ifland of 
MinoTifay in parts beyond the fcas; and the faid Anthony^ 
before the faid time when, ^c, (to wit) on the W\6jirjl of Sep-' 
fembery in the year aforefaid, at the ifland of Minorca aforefaid, 
tiras guilty of a riot, and was endeavouring to raife a mutiny 
among the inhabitants of the faid ifland, in breach oi the peace: 
trhcreupoft the faid John fo being governor of the faid ifland of 
Mmirva as aforefaid, at the faid time, when, ^c. in order to 
prefervc the peace and government of the faid ifland, was obliged 
to, and did then and there* order the faid Anthony to be banifhed 
frofh the faid ifland of Minorca \ and in order to banifh the faid 
Anthony^ did then and there gently lay hands upon the faid 
JMfoftyy and did then aad ihete feiee and arreft bim^ and did 
YOL.L M keep 
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1774. keep and detain the faid Anthony^ before he could be baniOied 
\, from the faid ifland, for a (hort fpace of time, (to wit) for the 

verju* fpace of fix days, then next following ; and afterwards, to wit, 
Jabkigas. qjj ^^ ^^Yi of September, in the year aforefaid, at Minorca aforc- 
faid, did carry, and caufe to be carried, the faid AnthonjfOn 
board a certain vefTel, from the ifland of Minorca aforefaid, to 
Carthagena aforefaid, as it was lawful for him to do, for the 
caufe aforefaid ; which are the fame making the faid aflault 
upon the faid Anthony^ in the fird count of the faid declaration 
mentioned, and beating, and ill- treating him, and imprifoning 
him, and keeping and detaining him in prifon for the faid fpace 
of time, in the faid firfl count of the faid declaration mentioned, 
and compelling the faid /inthony to depart from Minorca afore- 
faid, and carrying and caufing to be carried the faid Anthony from 
Minorca to Carthagena^ in the dominions of the King of Spain^ 
whereof the faid Anthony has above complained againft him, 
and this he is ready to verify ; wherefore he prays judgment) 
l^c. without this, that the faid John was guilty of the faid 
trcfpafs, aflault, and imprifonment, at the parifli of St. Mary U 
BoWf in the ward of Cheap, or clfcwhcre, out of the faid ifland 
of Minorca aforefaid. Replication de injuria fud propria ahfq, tali 
cauja. At the trial the jury gave a verdi£^ for the plaintiff, upon 
both iflues, with 3000 /. damages, and 90 /. cods. 

The fubllance of the evidence, as dated by the bill of ejfcep- 
tions, was as follows : On behalf of the plaintiff, that the de* 
fendant, at the ifland of Minorca on the 17th of September 
1771, feized the plaintifl^, and, without any trial, imprifoncd 
him for the fpace of fix days again d his will, and banidied him 
for the fpace of twelve months from the faid ifland of Minorca 
to Carthagena in Spain, On behalf of xht defendant \ that the 
plaintiff was a native of Minorca^ and at the time of feizing, 
imprifoning, and baniOiing him as aforefaid, was an inhabitaat 
of and refiding in the Arraval of St. Phillip's, in the faid ifland) 
that Minorca was ceded to the Crown of Great Britain^ by the 
treaty of Utrecht, in the year 17 13. That the Minorquim arc 
in general governed by the Spanijh laws, but when it ferves 
their purpofe plead the Englijh laws ; that there are certain 
xnagiftrates, called the chief juftice criminal^ and the chief 
juftice civil, in the faid ifland : that the faid ifland is divided 
into four didri£^s, exclufive of the Arraval of St. Phillip*^', which 
the witncla always underdood to be fepiirate and diftioft froa 
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the others, and under the immediate ofdet of the gDvcmor; fo 1774. 

that no magiflrate of Mahon could go there to excrcife any — • 

funAion, wichout leave (ird had from the governor : that the ^^^ 
Jlrraval of St. Phillip^s is furrounded by a line wall on one fide, Faimioai. 
and on the other by the fea, and is called the Royaliyy where 
the governor has greater power than any where elfe in the iflandj 
and where the judges cannot' interfere but by the govt-rnor's 
confent ; that nothing can be executed in the Arraval but hy the 
governor* s Uave^ and the judges have applied to him the wit- 
ncfs, for the governor's leave to execute procefs there. That 
for the trial of murder and other great offences committed with«^ 
in the faid Arraval^ upon application to the governor, he gene- 
rally appoints the ajfcjfeur criminal of Mahon^ and for IciFer . 
offences, the mujlajlnphs and that the faid John Mo/iyn^ at 
the time of the feiztng, imprifoning, and banilhing the faid 
Anthony^ was the governor of the faid ifland of Minorca^ by 
virtue of certain letters patent of his prcfent Majefty* Being fo 
governor of the faid ifland,, he caufed the faid Anthony to be 
feized, imprifoned, and banifhed, as aforefaid, without any 
rcafonable or probable caufe, or any other matter alleged in his 
plea, or any a£l tending thereto. 

This cafe was argued this term, by Mr. J?////fr, for the plaintiff 
iri error, and Mr. Peckham\ for the defendant. Afterwards, in 
hiilary Term 1775, by Mr. Serjeant ^^^iZ/^fr, for the plaintiff, 
iiid Mr. Serj«.*ant Glynn^ for the defendant. 

For the plaintiff in error. There are two qucftions, ift, Whe* 
^licr in any cafe an action can be maintained in this country for an 
• tnprifonmcnt committed at Minorca^ upon a native of that place? 
idly. Suppofing an aftion will lie againd any other perfon, 
VVhether it can be maintained againd the governor, ading as 
Tuch, in the peculiar dillrift of the Arraval oi St. Fhi/lip*$i 

In the difcufTion of both thefe queftions, the conilitution of 
the ifland of Minorca^ and of the Arraval of St. Phi/fip'B, are 
txiaterir«1. Upon the record it appears, that by the treaty of 
Utrecht, the inhabitants had their own property and laws pre- 
fferved to them. The record further dates, that the Arraval of 
St. PhilHp\y where the prefent caufe of a£lion arofe, hftibjeB to 
the immediate controul and order of the governor only^ and that 
oio judge of the ifland can execute any function th^re, without 
the particular leave of the governor for that purpofe. ifl. If 
tbat be fe^ and the Zm Loci differs from the law of thii coun- 

Mci tr^. 
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1 774' ^ * ^^^ ^^^ ^^ tnuA decide, and not the lav of this couotty. 
The cafe of Robin/on verfus B/andy 2 Bar. 1078. does not inter* 



vtrfia f^c ^^^^ ^^^' pofition ) for the doAriiie laid down in that cafe 189 
r*»aicAf . that where a tranfadion is entered into between Britijb fubjedsy 
^ trith a view to the law of England^ the law ot the place can 
never be the rule which is to govern. But where an z€i is 
done, as in this cafe, which by the law of Etigland would be a 
ctime, but in the country where it is committed, is no crimes 
at all, the Lex Loci cannot be the rule. It was fo held by Lord 
C. J. Pratty in the cafe of Pons verfus Johnfon^ and in a like 
cafe of Balliftet verfus Johnfifiy fittings after Trinity term 1765. 

2d. In criminal cafes, an offence committed in foreign parts, 
Cannot, except by particular (latutes, be tried in this country* 
Ift. ViTtey^ 246. The Eojl India Company verfus Campbell. If 
crimes committed abroad cannot be tried Itere, much lefs ought 
civil injuries, becaufe the latter depend upon the police and 
conftitution of the country where- they occur» and the fame* 
condu£b may be a£lionable in one country, which is juftifiable 
In another* But in crimes, as murdev, perjury, and many 
Other offences, the laws of moft countries take for their bafis 
the law of God, and the law of nature ; and therefore, though 
the trial be in a different country from that in which the offence 
liras committed, there is a greater probability of diftributing 
equal jufticc in fuch cafes than in civil actions. In Keilnuey^ 
202. it was held that the Court of Chancery cannot entertain m 
fuit for dower in tlie IJle of Many though it is part of the 
territorial dominions of the crown of England. 3d. The cafcs 
%hcre the courts of Weftminjier have taken cognizance of tranf- 
tflions arifing abroad, feem to be wholly on contraAs, where 
the laws of the foreign country have agreed with the laws of 
England^ and between Englijb fubjcfts 5 and even there it is 
done by a legal fidion ; namely, by fuppofing under a videlicet^ 
that the caufe of action did arife within this country, and that 
the place abroad, lay either in London or in IJlitigion. Bat 
where it appears upon the face of the record, that the caufe 
tl aftion did arife in foreign parts, there it has been held thai 
the court has no jurifdiftion. 2 Luiw. 946. Aflault and fidfc 
Knprifonment of the plaintiff, at Pert St. Ge^rgej in the Sajt 
ifidiesy in parts beyond the feas ; viz, at London^ in the pifrifll 
of St. Maty le EotUy in the ward of Cheap. It was refohredi hf 
Ibc whole oourt^ that the declaration was il)> becaufe the tkef^ 

- ' pafi» 
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pafs is fuppofed to be committed at Fort S/. George, in parts 1 774. 
beyond the fcas, videlicet^ in London'^ which is repugnant and * 

abfurd : and it was faid, by the chief juftice, that if a bond w/w" 
bore date at Paris, in the kingdom of France, it is not triable Fawi^ah 
here. In the prefent cafe, it docs appear upon the record, 
that the oflence complained of was committed in parts beyond 
the feas, and the defendant has concluded his plea with a tra- 
Terfe» that he was not guilty in l^ndon, in the parifh of St^ 
Mary U Bow, or elfewhere» out of the ifland of Minorca. Bc- 
fides, it (lands adm'itted by the plaintiff; becaufe if he had 
thought fit to have denied it, he (hould have made a new aflign^ 
ment, or have taken iflue on the place. Therefore as Juftice 
Dodderidge fays, in Latch 4. the court muft take notice, that 
tbe caufe of a^ion arofc out of their jurifdi£lion. 

Before the ftatute of Jtofails, even in cafes the moft tranfitory, 
if the caufe of a£iion was laid in London, and there was a local 
fuftification, as at Oxford, the caufe muft have been tried at Ox* 
%rdj and not in London. But the ftatute of Jeofails does not 
extend to Minorca : therefore this cafe ftands entirely upon the 
rommon law j by which the trial is bad, and the verdift void. 

The inconveniences of entertaining fuch an a<£lion in this 
:ountry are many, but none can attend the reje6tin^ it. For it 
nuft be determined by the law of this country, or by the law of 
:hc place where the aft was done. If by our law, it would be - • 

:hc higheft injuftice, by making a man who has regulated hi$ 
:ondu£b by one law, amenable to another totally oppofite. If 
by the law of Minorca, how is it to be proved ? There is na 
legal mode of certifying it, no procefs to compel the attendance 
[>f witneflcs, nor means to make them anfwer. The confequence 
«rould be to encourage every difaffedled or mutinous foldicr to 
bring aftions againft his ofT^er, and to put him upon his de- 
fence without the power of proving either the law or. the facks 
j)f his cafe. 

II. Point. If an aftion would lie againft any other perfon, 
yet it cannot be maintained againft the Governor of Minorca^ 
a^ingasfuch, within the Arravai of St. Phillip'^ 

The Governor of Minorca, at leaft iirithin tiie uiftrift of S^ 
PhiHifs, is abfolutc : both the civil and criminal jurifdiftion 
^reft in him as ih^ f up r erne power, and as fuch he is accountable 
^ none but God. But fuppoGng he were not abfolute, in this 
(afej (he a(l complained gf was done by him in a judicial car« 

M 3 pacitjf 
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1774. pacity as criminal judge; for ivhich no man is anfwerablc* 

^ I Sa/i* 396. Groenveit vcrfus BurivelL 2 Mod. 218. Show. ParL 

verfus cafes 24. Dution verfus Howell^ are in point to this pofition; 
FABRiGAt. ^J^^ more particularly the lafl: cafe ; where in trefpafs, aflault, 
and falfe imprifonment, the defendant juftified as Governor of 
Barbadoes^ under an order of the council of (late in Larbadoet^ 
made by himfelf and the council, againd the plaintiff (yfho 
was the deputy governor), for-mal-adminidration in his office} 
and the Houfe of Lords determined, that the a£lion would not 
lie here. All the grounds and reafons urged in that cafcj and 
all the inconveniences pointed out againft that adion, hold 
firongly in the prefent. This is an zGtion brought againft the 
dcffendant for what he did as judge; all the records and evidence 
which relate to the tranfa£lion are in Minorca^ and cannot be 
brought here ; the laws there are different from what they are 
in this country ; and as it is faid in the conclufion of that atw 
gument, government muft be very weak indeed, and the perfoni 
intruded with it very uneafy, if they are fubje£l to be charged 
with a£lions here, for what they do in that charaAer in thofe 
countries. Therefore, unlefs that cafe can be materially dif« 
tinguiihed from the prefent, it will be an authority, and the 
highefl: authority that can be adduced, to (hew that this a&ioo 
cannot be maintained ; and that the plaintiff in error is entitled 
to the judgment of the court. 

Mr. Peckhanty for the defendant in error, ift. The obje£lioo 
to the jurifdi£lion is now too late; for wherever a party has 
once fubmitted to the jurifdidlion of the court, he is for ever 
after precluded from making any objcdlion to it. Tear book 22. 
H. 6.foL 7. Co. Lift. 127. b. T. Raym. 34. i Mod. 81. 2 Moi 
273. 2 Lord Raym 884. 2 /^(fr/r. 483. 

Secondly^ An aflion of trefpafs can be brought in England 
for an injury done abroad. It is a tranfitory a£lion, and may be 
brought any where. Co. Litt. 282. 12 Co. 114. Co. Litt. 
261. b. where Lord Cole fays, that an obligation made beyond 
feas, a: Bourdeaux in France^ may be fued here in England^ in 
what place the plaintiff will. Captain Parker brought an a£lioQ 
of trefpafs and falfe imprifonment againd Lord Ciiye for injuries 
received in In^a^ and it was never doubted but that the aclioa 
did lie. And at this time there is an a£lion depending between 
Gregory Cojimaul^ an Armenian merchant, and Governor Verelfi^ 
in which the caufe of a£lion arofe in Bengal. ^A bill was filed 
by the Governor in the Exchequer for an injun£lion, which was 

|;raQted • 
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granted; baton appeal to the Houfe of Lords, the injun^ion 1774. 
was diflblved; therefore the fupreme court of judicature, by 



difTolving the injundlion, acknowledged that an siftion oftrcf- ^IJZ^ 
pafs could be maintained in England, though the caufeof aftion Fahicav 
arofe in India. 

Thirdly^ There is no difability in the plaintiff which incapa- 
citates him from bringing this aftion. Every perfon born within 
the ligeance of the King, though without the realm, is a natural 
born fubje£l, and as fuch, is entitled to fue in the King's courts* 
Co. Lit. 129. The plaintiff, though born in a conquered 
country, is a fubjeft, and within the ligeanc^ of the King. 
2 Burr. 858. 

In I Saik. 404. upon a bill to foreclofe a mortgage in the 
sfland of S^iri^,. the defendants pleaded to the jurifdiclioni v/'z. 
that the ifland was governed by the laws of Normandy, and that 
the party oughc to fue in the courts of the ifland, and appeal. 
But Lord Keeper Wright overruled the plea ; ** utherwife there 
«< might be a failure of juftice if the chancery could not hold 
«* plea in fuchcafe, the party being here," In this cafe both the 
parties are upon the fpot. In the cafe of Ramkiffenfeat y. Barker, 
upon a bill filed againfi the reprefentatives of the Governor of 
Patna, for money due xo him as his Banyan *, the defendant 
pleaded, that the plaintiff was an alien born, and an alien infidel, 
and, therefore, could have no fuit here. But Lord Har4wik:ke 
faid, *^ as the plaintiff's was i mere perfonal demand, it was 
<< extremely clear that he might bring a bill in this Qourt;^ 
and he overruled the defendant's plea without hearing one counfel 
on the other fide. 

The cafe of the Countefs ol Derby, Keilwey, 202, does not afFciSl 
the prefent queilion ; for that was a claim of dower, which is a 
local ^Gdovi, and cannot, as a tranfitory a£lion, be tried anywhere. 
The other cafes from Latch and Lutivyche, were either local 
a£lions, or quedions upon demurrer \ therefore not applicable 
to the cafe before the court \ for a party may avail himfelf of 
many things upon a demurrer, which he cannot by. a writ of 
error. The true diJlinBion is between tratifitory and local actions ; 
the former of which may be tried any where ; the latter cannot, 
and this is a tranfiiory a£lion. But there is one cafe which more 
particularly points out the diftinclion, which is the cafe of 
Mr. Skinner, referred to the twelve judges from the council 
board. In the year 1657, when trade was open to xht Eaft Indies^ 
be poflefled himfelf of a houfe and v/arehoufe, which he filled 

M4 with 
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^774» ^^^ goods at Jnmby, and he purchafcd of the King at Gtceai 
Jamby the iflands of Baretha, The agents of the Eaft InOia 



Verfus^ Company affaultcd his per/on^ fcifed his warehoufe, carried away 
FABaicAt. his goods, and took and poff^Jf^d thcmfcives of the I/lands of 
Baretha. Upon this cafe it wag propounded to the judges, by 
an order from the King in council, dated the 12th ApriJ, 16651 
•* Whether Mr. Skinner could have a full relief in any ordinary 
•* court of law?'^ Their opinion was, " That his Majefty*8ordi« 
<* nary courts of juftice at Wejlminjler can give relief for taking 
M away and fpoiling his (hip, goods and papers, and aflaulttng 
<< and wounding his perfon, notwithflanding the fame was donft 
" beyond the feas. But that as to the detaining and p^Jf^ngoi 
^* the houfe and iflands in the cafe mentioned, he is not relievable 
<* in any ordinary court of juftice.'* It is manifeft from thia 
cafe that the twelve judges held, that an adlion might be main- 
tained here for fpoiling his goods, and feizing his perfon^ ben 
<raufe an a£lion of trefpafs is a tranfuory a£lion ; but an aflioQ 
could not be maintained for poffefling the houfe and land^ be« 
caufe it is"* a local a£lion. 

4th. point. It is contended that General Mojlyn governs at 
aU abfokite fovereigns do, and that^r/ pro rationc voluntas is the 
only rule of his condu£l. From whom does the Governor dc« 
rive thia defpotifm ? Not from the King, for the King has no fuch 
poweV, and, therefore, cannot delegate it to another. Many cafes 
fiave been cited and much argument has been adduced, to prove 
tkat a man is not refponfible in an a£lion for wKat he has done as 
a judge \ and the cafe of Button v. Howcl/hze been much dwelt 
Vpon ; but that cafe has not the leaft refemblance to the prefent* 
The ground of that decifion was, that Sir Join Dutt^n was 
aiding with his council in a judictal capacity, in a matter of 
public accufation, and agreeable to the hws of Barbadoes, and 
only let tke law take its courfc againft a criminal. But Governor 
M^n neither fat as a military or as civil judge \ be heard do 
accuiation^ he entered into no proofs he did not even fee the 
priibner ; but ia dire£t oppofition to all laws, and in violation 
of the fir ft principles of juftice, followed no rule but his owa 
arbitrary will, and went out of his way to perfccute the innocent* 
H that be fo, he is refponfible for the injury he has done: and 
& was the opinion of the co^rt of C. B^ as delivered by Lord 
Chief Jultice De Grey on the motion for a new triaL If the 
€bveraor had fecured him, faid his Lordftiip, nay, if he had 
basely committed him, that be might have been amenable ta 

juftice I 
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jttftice^ and if he had immediateljF ordered a profecution upon 1774. 
9ny pvt of his condu£l| it would have been auother queftion j 



\>ut the governor knew he could no more imprifon him for a ^g,j^ 

twelvemonth (and the baniQiment for a year is a continuation F^a^i^iAi, 

of tho orijina) imprifonment) than that he could inflifl the torture. 

Ijord Btllamonfs cafe, 2 &alL 625. Paf. 12 W'.j^. is a cafe in 

point to ihew that a governor abroad is refponfible here: and 

iht Jlat. I a ^•3* paiTed tne fame year for making goveinora 

abroad amenable here In criminal caftis, affords a (Irong inference 

that they were already anfwerable for civil iiijurieSi or the legif- 

lature would at the fame time have provided againft that mif« 

chief* But there is a late decifion not dldinguiOiable from tho 

cafe in queftion. Comyn v. Sabine^ governor of Gikraltar^ 

Mich. 1 1 Geo» 2. The declaration ftated^ that the plaintiff was 

a mafter carpenter of the ofBce of ordnance at Gibraltar ^ that 

governor Sabine tried him by a court martial to which he was 

Hot fubje£^i that he underwent a fentence of 500 lafties ) and 

that he was compelled to depart from Gibraltar^ which he laid 

to his damage of 10,000/. The defendant pleaded not guilty, 

and judified under the fentence of the court martial. Ttiere 

W^s a verdift for the plaintiff, with 700 /. damages. A writ of 

error was brought, but the judgment affirmed^ 

With rtfpeft to the Arraval of St. Pkilip'% being a peculiar 

diftri£b under the immediate authority of the governor alone, 

the opinion of Lord Chief Juftice de Grey upon the motion for 

a new trial is a complete anfwer : << One of the witneflcs in th^ 

*' caufe (faid his Lordfhip) reprefented to the jury, that inibmt 

** particular cafes, efpecially in criminal matters, the governor 

♦* refident upon the ifland does exercifc a legiflative power. It 

** was grofs ignorance in that perfon to imagine fuch a thing 5 I 

«* may fay it was impoffible, that a man who^ lived upon the 

•• ifl'and in the ftation he had done, fliould not know better, 

•* than to think that the governor had a civil and criminal power 

■' in him. The governor is the king's fcrvant ; his commifHon 

** is from him, and he is to execute the power he is inverted with 

•* under that commifSon ; which is, to execute the laws of 

^ Atinorca^ under fufh regulations as the King (hall make in 

^ eottncH* It was a vain imagination in the witneffes to fay, 

•* that there were five terminosin the iflind of Minorca ; I have 

<^ at various times» feen a jnultitude of authentic documents 

^ and papers relative to that iflind, and I do not believe that in 

5 gay one of thenij the idea of ihc Arraval of St. FhilHp^s being 

"a diftinft 
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*774* '' ^ diftind^ jurifdidioiii wss ever darted. Mahon is one of, the 
« four terminoS) and St. Phiiip^s and all the diftrift about tt| 
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wrjus *' ^^ comprehended within that termino; but to fuppofe that there 
Faiiioai. « ig a diftinft jurifdidion, feparate from the government of the 
<< ifland, is ridiculous and abfurd/' Thereforci as the defendant 
by pleading in chief, and fubmitting his caufe to the decifion of an 
Englijb jury^ is too late in his obje£lipn to the jurifdiction of the 
court ; as no difability incapacitates the plaintiff from feeking 
redrefs here ; and as the adlion which is a tranGtory one is clearly 
maintainable in this country, though the caufe of a£lioa arofe 
ibroady the judgment ought to be afhrmed. Should it be reverfed, 
I fear the public, with too much truth, will apply the lines of the 
Roman Satyrid on the drunken Marius to the prefentoccaHon; 
and they will fay of governor Mofiyn^ as was formerly faid of him. 

Hie ijl damnatus inani judicio ; 
ixA to the Mlnorquins^ if Mr. Fabrigas (hould be deprived of 
that, fatisfadion in damages which the jury gave him^ 
At tu viSirix provincia ploras. 

Lord Mansfield.— -Let it ftand for another argument* It has 
been extremely well argued on both fides. 

On Friday 27th January^ ^11 S^ *' ^^^ ^^^7 ^1 argued by 
Mr. Serjeant Gljnn^ for the plaintiff*, and by Mr. Serjeant 
Walker for the defendant. 

Lord Mansfield. — ^Tbis is an af^ion brought by the plaintiflF 
agaiaft the defendant, for an aiTault and falfe imprifonment ; and 
part of the complaint made being for baniOung him from the 
liland of Minorca to Cartkagena in Spain^ it was neceflary for 
the plaintiff*, in his declaration, to take notice of the real place 
where the caufe of aAion arofe : therefore, he has dated it to be 
in Minorca s with a Videlicet^ at London^ in the parifli of St. 
Mary U tow, in the Ward of CAeap. Had it not been for that 
particular requifite, he might have dated it to have been in the 
County of Middle/ex, To this declaration the defendant put in 
two pleas. Firf^ •« not guilty ;" feccndlyy that he was governor 
of Minorca by letters patent from the crown j that the plaintiff 
was raifing a fedition and mutiny \ and that in confequence of 
fuch fedition and mutiny, he did imprifon him, and fend him 
out of the ifland ; which as governor, being inveded with all 
the privileges, rights, i^c. of governor, he alleges he had a 
right to do. To this plea the plaintiff does not demur, nor does 
he deny that it would be a judification in cafe it were true : but 
he denies the truth of the/a/?^ and puts in ifluc whether the 
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j&i? of the plea is true. The plea avers that the aflault for X774« 
which the af>ion was brought arofe in the ifland of Minorca^ cut 



of the realm of England and no where eife. To this t}ie plain* ^^y^ 
tiff has made no new aflignment, and therefore by hi$ replica- Fai«icai, 
tion he admits the locality of the caufe of afiion. 

Thus it ftood on the pleadings. At the trial the plaintiff went 
into the evidence of his cafe, and the defendant into evidence of 
his ; but on behalf of the defendant, evidence different from 
the fads alleged in this plea of juftification was given^ to (hew 
that the Arraval o{ St. Phillips ^ where the injury complained of 
was dimcy was not within either of the four precinds, but is a 
diftriA of itfclf more immediately under the* power of the 
governor ; and that no judge of the ifland can exercife jurifdidion 
there, without a fpecial appointment from him. Upon the fa£ls 
of the cafe the judge left it to the jury, who found a verdi£l 
for the plaintiff, with 3,000 /. damages. The defendant has 
tendered a bill of exceptions, upon which bill of exceptions the 
caufe comes before us : and the great difficulty I have had upon 
both the arguments, has been to be able clearly to comprehend 
what the qucftion is, which is meant ferioufly to be brought 
before the court. 

If I unJerftand the counfel ^r governor Mojlyn right, what 
they fay is this : The plea of not guilty is totally immaterial \ 
and fo is the plea of j unification : becaufe upon the plaintiffs own 
-(hewing it appears, lil, that the caufe of a£lion arofe in Minorca^ 
put of the realm ; 2dly, that the defendant was governor of 
Minorca^ and by virtue of fuch his authority imprifoned the 
plaintiff. From thence it is argued, that the judge who tried the 
caufe ought to have refufed any evidence whatfoever, and to have 
dire£ted the jury to find for the defendant : and three rea- 
fons have been affigncd. One, infilled upon in the former 
argument, was, that the plaintiff, being a Minorquirt, is in- 
capacitated from bringing an a£lion in the King's courts in 
£ng(and. To difpofe of that objection at once, I (hall only fay^ 
it is wifely abandoned to day ; for it is impoflible there ever could 
czifl a doubt, but that a fubje£l born in Minorca has as good a 
right to appeal to the King's courts of juftice, as one who is 
born within the found of i^^w bell : and tlie objt£tion made in this 
cafe, of its not being flatcdonthe record that the plaintiff was born 
fince the treaty of Utrecht^ makes no difference. The two other 
grounds are, i (l.That the defendant being governor of Alinorca^ is 
anfwtrable for no injury whatfoeverdone by him in that capacity, 
adiy, Tliat the injury being done at JUincrca, out of the realm, is 

not 
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1774. «^ cognizable by the King's courts in England. — As to the firft, 
■ nothing is fo clear as that to an action of this kind the defendant 

^,^^^, ifhe has any.juftification muft plead it ; and there is nothing 
FABKXGiK. more clear, than that if the court has not tl general jurifdi&ion oi 
the fubjedl-mattcr, he muft plead to the jurifdi&hfh^ and cannot 
take advantage of it upon the general ijfue. Therefore by the law 
of England^ if an a£lion be brought againft a judge of record for 
an a^ done by him in his judicial capacity, he may plead that 
lie did it as judge of record, and that will be a complete juftifi* 
cation. So in this cafe, if the injury complained of had been 
done by the defendant as a judge, though it arofe in a foreigti 
country where the technical diftin£lion of a court of record does 
not exift, yet fitting as a judge in a court of juftice, fubje£t to a 
fuperior review, he would be within the reafon of the rulb which 
the law of England fays Chan be a juftification ; but then it moft 
be pleaded. Here no fuch matter is pleaded, nor is it eren in 
evidence that he fat as judge of a court of juftice. Therefore I lay 
eut of the cafe every thing relative t6 the Arraval of S^ PhiUip*9< 
The firft point then upon this ground is, tht facr^dnefs of the 
defendant's perfon as governor. If it were true that the law 
makes him that facred chara£ler, he muft plead it and fet forth 
his commiflion as fpecial matter 01 juftification; becaufe /^'i9r4 
facie the tourt has jurifdiftion. But I will not reft the anfwer 
upon that only. It has been infiftcd by way of diftinftion, that 
fuppofing an action will lie for an injury of this kind committed 
by one individual againft another, in a country beyond the fcasj 
but within the dominion of the crown of England^ yet it fhalt 
not eniphatically lie againft the governor. In anfwer to which 
I fay, that for many reafons, if it did not lie againft any other 
man, it (hall mojl emphatically lie againft the governor. 

In every plea tothe jurifdiftion, you muft ftate another juriL 
diftion ; therefore, if an a£lion is brought here for a matter arifing 
in Walesy to bar the remedy fought in this court, you muft 
fliew the jurifdi£lion of the court of JFales \ and in every cafe to 
repel the jurifdi£lion of the King's court, you muft (hew a more 
proper and more fufficient jurifdi£lion : for if there is no other 
mode of trial, that alone will give the King's courts a jurifdidion. 
Now in this cafe no other jurifdiftion is (hewn, even fo much as 
in argument. And if the King's courts of juftice cannot hold 
plea in fuch cafe, no other court can do it. For it is truly faid 
that a governor is in the nature of a viceroy \ and therefore locally^, 
during his government ^ no civil or criminal aftion will lie again^ 

8 bw; 
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mm : the reafon is becaufe upon procefs he would be fubje£l to 1774; 
imprifonment. But here, the injury is faid to have happened in 
the Art aval of S/. PhUUp^s^ where without his leave no jurif- ^^Jr 
di£lion can exift. If that be fo, there can be no remedy what- FABaioAt. 
foevery if it is not in the King's courts : becaufe when he is out 
of the government, and is returned with his property into this 
country, there are not even his efTeds left in the iiland to be 
attached. 

Another very ftrong reafon, which was alludtd to by Mr. 
Serjeant Ghjnn^ would alone be decifive ; and it is this : that 
though the charge brought againfl him is for a civil injury, 
jet it is likewife of a criminal nature ; becnufe it is in ah4ft of 
the authority delegated to him by the Kin^*s Ltiters PatetiU 
under the great fcal. Now if every thing committed within a 
dominion is triable by the courts within that dominion, yet 
the efFecl or extent of the Kings Letters Patent^ which gave 
the authority, can only be tried in the King's courts ; for no 
queftion concerning the Scignory, can be tried within the 
Seignory itfelf. Therefore where the queftion refpC(Sling the 
Seignory arifes in the proprietary governments, or between two 
provinces of America^ or in the Ifle of Man^ it is cognisable by 
the King's Courts in England only. In the cafe of the ifle of 
Man • it was fo decided in the time of Queen Elizabeth^ by 4'T-*84^ 
the chief juftice and many of the judges. So that emphatically xht 
governor muft be tried in England y to fee whether he has exer- 
cifcd the authority delegated to him by the Letters Patent 
legally and properly ; or whether he has abufed it in violation 
of the laws of England^ and the truft fo repofcd in him; 

It does «not follow from hence, that let the caufc of adion 
arife where i| may, a man is not entitled to make ufe of every 
jullification his cafe will admit of, which ouglu to be a de- 
fence to him. If he has afled right according to the authority 
with which he is inverted, he muft lay it before the court by 
way of plea, and the court will exercife their judgment whether 
it is a fuiHcient juftiHcdtion or not. In this cafe, ifthejufti- 
ficatioR had been proved, the court might have confidered it a« 
1 fufficient anfwer; and, if the nature of the cafe would have 
allowed of it, might have adjudged, that the raifing a mutiny 
was a good ground for fuch a fummary proceeding. I can coii- 
ceive cafes in time of war in which a governor would be juftified, 
though he a£led very arbitrarily, in which he could not be 
jtiftified in time of peace. Suppofci during a Cege or upon ati 

invafion 
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1774. ihvaGon of Minorca^ the governor (hould judge it proper t6 
fend an hundred of the inhabitants out of the ifland from mo- 
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verjut tives of teal and genuine expediency ; or fuppofe upon a general 
AKBiGAS. f^fp;g;Qn jj^ (hould take people up as fpies ; upon proper cir- 
cumflances laid before the court, it would be verv fit to fee 
whether he had a3ed as the governor of n ^arrifon ought, accord* 
ing to the circumftanccs of the cafe. But it is obje£ted| fup- 
poOng the defendant to have aded as the Spanijb governor wai 
empowered to do before, how is it to be known here that by 
the laws and conflitution of Spain he was authorized fo to ad. 
lawtmuft The way of knowing foreign laws is, by admitting them to be 
^ PJ^*** proved TLsfaHSi and the court muft affift the jury in afcertaining 
what the law is. For inftance, if there is a French fettlemenC 
the conftrudion of which depends upon the cudom of Part/, 
witneffes mud be received to explain what the cuflom is j as 
evidence is received of cuftoms in refpeft of trade. There is a 
• Feauiert ^^^^ ®' ^^^ '^^"^ ^ hzvt juft dated *. So in the fupreme refort 
V. rurfi, before the King in Council, the Privy Council determines all 
M7. cafes that arife in the plantations, in Gibraltar^ or Minorcn^ 

in Jerfey^ or Guernfey\ and they inform themfclves, by having 
the law dated to them. — As to fuggedions with regard Co the 
difficulty of bringing witneiTcs, the court mud take care that 
the defendant is not furprifed, and that he has a fair opportunity 
of bringing his evidencci if it is a cafe proper in other refpeds 
for the jurifdi£lion of the court. There may be fome cafes 
ariCng abroad, which may not be tit to be tried here ; but that 
cannot be the cafe of a governor! injuring a man contrary to 
the duty of his ofHce, and in violation of the truft repofed vtk 
him by the King^s commiffidn. 

If he wants the tedimony of witneffes whom he cannot com- 
pel to attend, the court may do what this court did in the cafe 
of a criminal profecution of a woman who had received a penfion 
as an officer's widow : and it was charged in the indiftment, 
that (he was never married to him. She alleged a marriage in 
Scottand^ but that flie could not compel her witneflcs to come up, 
to give evidence. The court obliged the profecutor to confcnt 
that the witneffes might be examined before any of the judges 
of the court' of feffibn, or any of the barons of the court of ex* 
chequer in Scotland^ and that the depofitions fo taken (hould be 
read at the trial. And they declared, that they would have put 
off the trial of the indictment from time to timej for ever^ on* 

XX left 
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:fs the profecutor had fo confcnted. The witncflcs were fo ex- 1 774* 
iratned before ^hc Lord Prefident of the court of feflion. .. 

It is a matter of courfe in aid of a trial at law, to apply to a verfm 
%>urt of equity, for a commiQion and injundion in the mean • '^■■*^'**' 
ime ; and where a real ground is laid, the court will take care 
hat juftice is done to the defendant as well as to the plaintiff. 
rhcrefore, in every light in which I fee the fubjcft, I am of 
>pinion that the a£lIon holds emphatically againft xhc governor^ if it 
lid not hold in the cafe of any other perfon. If fo, he is :^- 
rountable in this court or he is accountable no where ; for the 
king in council has no jurifdi6lion. Complaints made to the King 
ID council tend to remove the governor, or to take from him any 
commiflion, which he holds during the pleafure of the crown. But 
f be is in England^ and holds nothing at the pleafure of the crown, 
hey have no jurifdi£tion to make reparation, by giving damages^ 
>r CO punifh him in any (hape for the injury committed. There- 
ore to lay down in an Englijb court of juftice fuch a mondrous 
»ropoGtion, as that a governor a£ling by virtue of letters patent 
mder the great feal, is accountable only to God, and his own 
:onfcience ; that he is abfolutely defpotic, and can fpoil, plun- 
kr, and aiFe£l his Majefty's fubje£ls, both in their liberty and 
>roperty, with impunity, is a do£lrine that cannot be maintained. 

In Lord Bellamont\ cafe, 2 Sa/i 625. cited by Mr. Peckham^ 
1 motion was made for a trial at bar, and granted, becaufe 
the Attorney General was to defend it on the part of the King ; 
vrhich (hews plainly that fuch an a£tion exifled. And in Way 
YCrfus Tally^ 6 Mod. 195. Juftice Powell fays, that an aftion of 
falfe imprifonment has been brought l\ere againft a governor of 
Jamaica^ for an imprifonment there, and the laws of the country 
were given in evidence. The governor of Jamaica in that 
cafe never thought that he was not amenable. He defended 
himfelf, and poflibly (hewed, by the laws of the country, an 
a& of the a(rcmbly which juftiHed that imprifonment, and the 
court received it as they ought to do. For whatever is a jufti- 
fioation in the place where the thing is done, ought to be a juf- 
tification where the caufe is tried.— I remember, early in my time, 
being counfel in an adlion brought t)y a carpenter in the train 
jof artillery, againft governor Sabine, who was governor of 
Gibraltar, and who had barely confirmed the fentence of a 
court-martial, by which the plaintiff had been tried, and fen- 
tenced to be whipped. The governor was very ably defended^ 
but nobody ever thought that the a£lion would not lie ; and it 

beings 
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1774. being proved at the trials tliat the tradefmen who followed the 

•" train, were not liable to martial law \ the court were of thai 

iwjin opinion) and the jury accordingly found the defendant guilty 
rAftfti«At. of the trefpafa, as having had a (hare in the fentence jand gave 
500 A daniages. 

The next objcdion which has been made, is a general objcc* 

tion, with regard to the matter arifnig abroad ; namely, that as the 

caufe of a£lton arofe abroad, it cannot be tried here in England: 

Where an There is a formal and a fubjlaniial diftindlion as to the h^ 

be laid in caliif of trials. I (late them as different things : xhtfa^a^d 

countTr*^ diftindlion isj where the proceeding is in remi and where the 

eSeGt of the judgment cannot be had, if it is laid in a wrong 

place. That is the cafe of all ejeftments, where pofTeflion is to be 

delivered by the perlff of the county \ and as trials in Engloni 

are in particular counties, the officers are county officers; 

therefore the judgment could not have efFe£{, if the a£lion was 

not laid in the proper county. 

With regard to matters that arife out of the realm, there is 
^fubfaniial diftin£lion of locality loo ; for there are feme cafes 
that arife out of the realm, which ought not to be tried any where 
but in the country where they arife 5 as in the cafe alluded tO| 
by Serjeant Waller : if two pcrfons fight in Ffartce^ and both 
happening cifually to be here, one (hould bring an aQion of 
aflaUlt againft the other, it might be a doubt whether fuch aft 
a&ion could be maintained here : becaufe, though it is not t 
criminal profccution, it muft be laid to be againft the peace rf 
the King ; but the breach of tlie peace is merely local, though 
the trefpafs againft the perfon is tranfitory. Therefore, without 
giving any opinion, it might perhaps be triable only where 
both parties at the time were fubjcfts. So if an aclion were 
brought relative to an eftate in a foreign country, where th* 
queftion was a matter of title only, and not of damaged, there 
Ittight be a folid diftinflion of locality. 

But there is likewife a formal diftin£lion, which arifei fiMI 
the mode of trial : for trials in England being by jury^ and the 
kingdom being divided into counties, and each country confider- 
ed as a feparate diftri£t or principality, it is abfolutely neeeflfary 
that there fliould be fome county where the aftion is bron^t itf 
particular, that there may be a procefs to the (heriff of that 
county, to bring a jury from thence to try it. This matter of 
form goes to all cafes that arife abroad : but the latv makes a 
diftia^on betwceo tranfilcrj actions and Ucal ^SAons. K dre 

mattcl 
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natter which is the caufe of a tranfitory a£lion arifes within the 1774* 
"ealniy it may be laid in any county, the place is not material; and if 



m imprifonment in Middle/ex it may be laid in Surrey^ and though ^Jp^^ 
JTored tb be done in Middlefex^ the place not being material, it does J^abwo At. 
lot at all prevent theplaintiflFrecovering damages: the place oftran- . ^ 
itory aflions is never material, except where by particular a£ls of 
>arliament it is made £b; as in the cafe of churchwardens and con- 
tables, and other cafes which require the adion to be brought in 
he county. The parties, upon fufiicient ground, have an oppor* 
unity of applying to the court in time to change the venue : but 
F they go to trial without it, that is no objeflion. So all adiions I 
f a tranfitory nature that arife abroad may be laid as happening : /. 
1 an EngVtJh county. But there are occafions which make it abfo« 
itely neceifary to (late in the declaration, that the caufe of afiion 
rally happened abroad ; as in the cafe of fpecialties, wherethe date 
lufl be fet forth. If the declaration dates a fpecialty to have 
sen made at Wrf.minjler in Middlefex\ and upon producing the 
eed, it bears date at Bengal^ the action is gone; becaufe it is 
ich a variance between the deed and the declaration as rnakes ■ 
;. appear to be a different inftrument. There is fome confufion 
I the books upon the Jlat. 6 Ric. 2^ But I do not put the 
bje£lion upon that (latute. I reft it Cngly upon this ground, 
f the true dnte or defcription of the bond is not ftated, it is 

variance. But the law has in that cafe invented a fi£lion ; and 
as faid, the party (hall firft fet out the defcription truly, and 
ben give a vent/e only for form, and for the fake of trial, by a 
idelicet^ in the county of Middlefexy or any other county. But 
.0 judge ever thought that when the declaration faid in Fort 
It. George, viz. in Cheapjidey that the plaintiff meant it was in 
Ibeapjde, It is ^JiEtion o^form; every country has its forms, which p.^^.^ . 
re invented for the furtherance of juftice; and it is a certain l«wihillne- 
ule, that a (i£tion of law fliall never be contradi£ted fo as to de- tradided (o 
eat the end for which it was invented, but for every other purpofe " ^® *Jf^*^ 
t may be contradi£led. Now the fiftion invented in thefe cafes which they 
s barely for the mode of trial ; to every other purpofe, therefore, ^n7edTbot 
t fliall be contradifted, but not for the purpofe of faying the 'o** «^«7 
aafe fliall not be tried. So in the cafe that was long agitated pofe cbey* 
nd finally determined fome years ago, upon a fi£J:ion of the tejle ^*^a ^]"°* 
^f writs taken out in the vacation, which bear date as of the laft 
lay of the term, it was held, that the fi^iion fliall not be contra- 
li^led fo as to invalidate the writ, by averring that it ifliied oh 
\ day in the Tacation* : becaufe the fiction was invented for the ^% Sufn 

-Vol,. I. N furtherance ^^^* 
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^774* ^o^herance of juftice, and to make the writ appear right in form* 
• »■ - AUt where the irui time of fuing out a latitat is material, a» 

vll>i* ^^ * P^^* ^^ ^^'^ ojfum^tt infra feM annos, there it may htjhe^n that 
f AiticAs. the Ai/i/^ was fued out after the fix years notwithftanding the 
iefli. I am forry to obferve, that fome fayings have been alluded 
to^ inaccurately taken down, and improperly printed, where the 
court has been made to fay, that as men they hare one way of 
thinking, and as judges they have another, which is an ab« 
fardity \ whereas in fa£t they only meant to fupport the fi£iion. 
I will mention a cafe or two to (hew that that is the meaning of it. 
in 6 Mod. 228. the cafe of Roberts v. Homage is thus dated : 
the plaintiff declared that the defendant became bound to him 
at Fort St* David's in the Eafi Indies at London, in fuch a bond ; 
lipon demurrer the objeflion was, that the bond appeared to hare 
been fcaled and delivered at Fort St. David^s in the Eajf Indies^ 
and, therefore, the date made it local, and, by confequence, tht 
. declaration ought to have been of a bond made at Fort St. 
David'9^ in the Ea^ Indies, viz. at I/lingtort, in tlie county of 
Middle/ex / or in fuch a ward or parifli in London, and of that 
opinion was the whole court. This is an inaccurate (late of the 
Cafe. But in a Lord Raym. 1,04a. it is more truly reported, and 
ftated as follows : it appeared by the declaration, that the bond 
was made at London in the ward of Cheap ; upon oyer, the bond 
was fet out, and it appeared upon the face of it to be dated at 
Fort St. George in the Ea/l Indies; the defendant pleaded the 
variance in abatement, and the plaintiff demurred, and it was 
held bad : but the court faid that it would have been good, if 
laid at Fort St. George, in the Eafi Indies, to wit, at London, in 
the ward of Cheap. The objedion there was, that they had 
laid it falfely ; for they had laid the bond as made at London', 
whereas, when the bond was produced, it appeared to be made at 
another place, which was a variance. A cafe was quoted from 
Latch, and a cafe from Lutwyche, on the former argument, but 
I will mention a cafe poAerior in point of time, where both thofc 
cafes were cited, and no regard at all paid to them \ and that is the 
cafe of Parker and Crook, 10 Mod. 255. It was an a£lion of cove* 
iiant upon a deed indented ; it was objeded to the declaration! 
that the defendant is faid in the declaration to continue at Fort 
Si. George, in the Eqfi Indies ; and upon the oyer of the deed it 
bore date at Fort St. George, and, therefore, the court, as waa 
pretended, hadnojurifdi£tion: LatchyfoL 4. Lutwyche, 950. Lord 
Chief Jiiftice /'tfri/r laid, that an aftioa will lie in England v^n 

a deed 



MICHAELMAS TERM isCsoRGEni. B.R. 179 

\ deed dated in foreign parts; or clfc the party can have no remedy; 1 774. 
yut then in the declaration a place in Eng/nnd m oft be alleged pro — -^ 
^rm4' Generally fpeaking, the deed, upon the oytr of it, muft ^^j^ 
^ confident with the declaration ; but in thefe cafes, propter ^a"»*'«^«» 
n^efflateni, if the ihconfiftency be as little as poffibic, it is not 
to be regarded ; and here the contra£l being of a voyage which 
wras to be performed from Fort St. George to Great Britain, does 
import, that Fort St, George is ditferent from Great Britain \ 
md after taking time to confider of it in Hilary term, the 
klaintifT had his judgment, notwithdanding the obj;!£lion* 
rhercfore the whole amounts to this ; that where the a£lion is 
\ibftantially fuch a one as the court can hold plea of, as the mode < 
>f trial is by jury, and as the jury muft be called together 
}j procefs diredled to the (herifF of the county ; matter of form 
8 added to the fi£tion, to fay it is in that county, and then the 
vhole of the inquiry is, Whether it is an a£kion that ought to 
>e maintained. But can it be doubted, that anions may be 
naintained here, not only upon contrafis, which follow the 
perfons, but for injuries done by fubje£): to fubjed^ ; efpecially 
For injuries^ where the whole that is prayed is a reparation in 
damages, or fatisfa^lion to be made by procefs againft the perfon 
or his effefts, within the jurifdiflion of the court? We know it is 
within every day's experience. I was embarrafled a great while to 
find out whether the counfel for the plaintiff really meant to mjil^e 
a queftion of it. In fea batteries the plaintiff often lays the injurf 
to have been done in Middlefex^ and then proves it to be done a thou- 
fand leagues diftant on the other Gde of the Atlantic. There are 
cafes of offences on the high feas, where it is of neceflity to lay 
in the declaration, that it was done upon the high feas \ as the 
taking a (hip. There is a cafe of that fort occurs to my me- 
mory ; the reafon I remember it is, becaufe there was a queftion 
about the jurifdittion. There likewife was an ailion of that 
kind before Lord Chief Juftice Lee, and another before n)e» 
in which I quoted that determination! to (hew, that when the 
Lords CommiiBoners of prizes have given judgment, that is 
condu&ve in the a£tion ; and likewife when they have giyen 
judgment, it is conclufwe as to the cofts, whether they have 
given cofts or not. It is neceflary in fuch a£tions to ftate in the 
4eclaration, that the (hip was taken, or feized 0/1 thibigh feaS9 
videlicit, in Cbeapfide. But it cannot be ferioufly contended 
that the ju4ge and jury who try the caufe> fancy the (hip is 
lailiogin.C&r^^l^; no, the plain fenie of it is, that as ana£li9n 
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1774. lies in England iox the (hip which was taken on the high fcar> 
Chea^de is named as a venue ; which is fay nig no more, than 



verj'us that the party prays the aftion may be tried in Londsn. But if 
Fabricas. 2 party wete at liberty to offer reafons of fa£l contrary to the 
truth of the cafe, there would be no end of the embarraflmenf. 
At the laft fittings there were two aftions brought by Annenian 
merchants, foraffaults and trefpafles in the Eajl Indies^ and they arc 
very ftrong authorities. Serjeant Gfyin faid, that the defendant 
Mr. Vereljl was very ably aflilled: fo he was, and by men who would 
liave taken the objeflion, if they had thought it maintainable, 
and the a£lions came on to be tried after this cafe had been argued 
once ; yet the counfel did not think it could be fupported. Mf. 
Vereljl would have been glad to make the obje£lion; he would 
not have left it to a jury, if he could have (lopped them (hort, 
and faid, you (hall not try the a£tions at all. I have had fome ac- 
tions before me, rather going further than thefe tranfitory a£lions • 
that is, going to cafes which in England would be local aflions 1 
I remember one, I think it was an a£tion brought againft Cap- 
tain Gambiety who hy order of Admiral Bofcaiven had pulled dowx^ 
the houfes of fome futlers who fupplied the navy and failors with 
fpirituous liquors ; and whether the a£l was right or wrong, it was 
certainly done with a good intention on the part of the admiral, 
for the health of the ' failors was afFe£led by frequenting them. 
They were pulled down : the captain was inattentive enough to 
bring the futler over In his own (hip, who would never have got 
to England oxhtx^ik '% and as foon as he came here he was advifed 
that he (hould bring an a£lion againft the captain. He brought 
his a£lion, and one of the counts in the declaration was for pull- 
ing down the houfes. The objeflion was taken to the count 
for pulling down the houfes ; and the cafe of Skinner and the 
Eaft'India company was cited in fupport of the objcflion. On 
the other fide, they produced from a manufcript note a cafe before 

■ Lord Chief Juft ice £j'r^, where he over-ruled the objection j and 
I over-ruled the objeftion upon this principle, namely, that the re-— 
paration here was perfonal, and for damages, and that otherwifcs 
there would be a failure of juftice ; for it was upon the coaft 

• Nova-Scotia^ where there %vere no regular courts of judicature : bul 
^ if there had been. Captain Gambier might never go there again 

and, therefore, the reafon of locality in fuch an aftion in Enghi 
did not hold. I quoted a cafe of an injury of that fort in 

' Eajl Indies^ where even in a court of equity Lord Hard%vieie ha 

' 4lire£l;ed fati5fa£lxoh to be made in damages : that cafC' 

" ' Lo-xJ 
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Lord Hardwicie vTTis not much contcftcd, but this cafe before 1774. 
me was fully and ferioufly arguedj and a thoufand pounds da- 



mages given againft captain Gambier. I do not quote this for the ^^'^^^^ 

aj^thority of my opinion, becaufe that opinion is very likely to Fairicai. 

be .erroneous, but 1 quote it for this reafon ; a thoufand pounds 

damages and the cods vtrere a confiderable fum. As the captain 

had adied by the orders of Admiral Bofcawen^ the reprefenta- 

tivcs of the admiral defended the caufe, and paid the damages 

and cofts recovered. The cafe was favourable ; for what the 

admiral did was certainly well intended j and yet there was no 

motion for a new trial. 

1 recolkft another caufe that came on before me ; which was 
ijic cafe of Admiral Pall'tfir. There the very gift of the aftion 
"vras local : It was for deftroying fifijing huts upon the Labrador 
coaft. After the treaty of Paris, the Canadians early in the fea- 
ibn erected huts for fiOiing ; and by that means got an advantage, 
by beginning earlier, of the fifliermen who came from England. 
It was a nice queftion upon the right of the Canadians, How- 
ever the admiral from general principles of policy ordered thcfe 
huts to be deftroyed. The caufe went on a great way. The 
defendant would have ftopped it ihort at once, if he could have 
made fuch an objection, but it was not made. There are no 
local courts aniong the Efquimaifx Indians upon that part of the 
Labrador coaft; and therefore whatever any injury had been 
done there by any of the King's oflicers would have been altoge- 
ther without redrefs, if the objeflion of locality woujd have 
held. The confequence of that cirqumftance (hews, that where 
the reafon fails, even in adlions which in England would be lo- 
cal a£lions, yet it does not hold to places beyond (he feas within 
the King's dominions. Admiral Pallifer's cafe went off upon a 
propofal of a reference, and ended by an award. But as to 
tranfitory aftions, there is not a colour of doubt but that every 
afiion that is tranfitory may be laid in any county in England^ 
though the matter arifcs beyond the feas; and when it is abfo- 
lutely neceffary to lay the truth of the cafe in the declaration, 
there is a (i£lion of law to aftift you, and you (hall not make 
ufe of the truth of the cafe againft that fi£tion, but yoii may 
make ufe of it to every other purpofe. I am clearly of opinion 
not only againft the objeflions made, but that there does not 
appear a queftion upon which the obje£lions could arife. 
The three other judges concurred. 

Pur Cur, Judgment affirmecj. 
N3 Smith* 
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1774. 
* Smith v^rA^PowDicH, 

Friday, -^ 

^+^1118 was an aQion for money had and received: Plea nsn 
ttfhb^und ^/iw/^/, and iffuc thereupon. At the trial the jury found 

to deliver a fpecial verdid ; the material fafls of which were as follow: 
the fcvcral That thc plaintiflF Smith ^as an inhabitant of the town of ifw/i- 

w!)Jil!*nj? ^^^''^' ^"^ ^^^ P^^^^ °^ refidencc well known to the defendant 

t$%tMtor Powdich. That Powdic/j wzs deputy poft-mafter for the town of 

fhch-Vef. Hungerford under the appointment of the poft-mafter general : 

peaive that before and from the making the^^y/. pth -/i/i//^ for regu- 

2^' it lating the poftage of letters, thc deputy poft-mafter had~ been 

the rate of ^jjj ^^ receive one penfij over and above the ufual rate of pcfiag^ 

aseftabiifli- from every inhabitant of the faid town, for every letter dircfled 

wuIUmentl ^^^ delivered to the faid inhabitants at their refpefilive places of 

abode^ or a recompence by the year, or proportidnably for a left 

time in lieu thereof ; except when any inhabitant has refufed to 

pay the Vecompence for his delivery at the place of abode, in 

which cafe the poft-mafter for the time being hath kept at the 

faid poft-office, ready to be delivered when called for, thc letters 

of every fuch inhabitant fo refuting as aforefaid ; and except in 

the inftanCe of one family in the faid town, who refufed to pay 

the additional penny above the rate, of poftage fixed by a£l of 

parliament, and to whom letters were for five years afterwards 

delivefed at* their place of abode for the legal rate of pollagc 

only ; which family at the end of fuch five years, the poft-mafter 

being changed, paid the additional penny. That on 3d Jan, 

1774, thc plaintiff gave notice to tKe defendant that he would not 

pay more than the rate of poftage fixed by aft of parliament for 

any letter brought to the faid office for him, and if the defendant 

did not deliver fuch letter at the place of abode of the faid 

plaintiff, or received any fum above fuch rate of poftage, he 

Would commence an aflion ag^inft him. That on the 5th Jan^ 

1774 the defendant PwAVA carried a letter direfted to the plain* 

*tiff at his place of abode in Hungerford^ but refufed to deliver it 

Vnleft thc plaintiff would pay an additional penny over and above 

the poftage, but was willing to deliver it at the poft-office foy 

the poftage only } that after tender by the plaintiff of the poftage 

only, and a refufal by .the defendant, he fubmitted to pafy the 

additional penny, Tiie jury further found thTit xhxs demand M 

legal was a reafonable demand ; but whether \% ^sis fo or not ihey 

"prayed th^ bpiriion of ^hc courti 
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Mr. BulUr for the plaintiflF. The question fubiiiitte4 upoo 1774. 
this record for the opinion of the court is. Whether the deputy • 

poft.mafter of Hunger/or J is bound to deliver letters to the ^^^H^ 
fcTcral inhabitants of Hungerford^ to whom they arc direded, at P^txwt 
their refpedive places of abode, at the feveral rates of pgftagt 
eftablifhed by z(k of parliament ; or whether he may at bis op- 
tion demand and take any thing more? 

This queftion depends upon the conftru£lion of the fevcmT 
aAs of parliament relative to the poilage of letters^ and not on 
any ufage of a particular place, for no ufage can operate contrary 
to the exprefs provifions of an a£l of parliament. The feveral 
ftatutes 9 Ann. c. lo. 4th Geo. 2* t% 33. 5 Geo. 3. c. 05. ex* 
pref^ly provide for the deiivery as well as the cortvefflftct of let* 
ters ; and it was neceflary they (hould do fo, on account of tht 
great inconvenience and almoft impraAicability of every perfon 
fetching their own letters. In JiaU ^ Ann. c. 10. Jiff. 39. i| 
is provided that after the ifl of June 1743 the old rates fliould 
be revived and paid, for the carriage, conveyance, and delivery of 
all letters, bfc. By the 4 Geo. 2. c. 33. made for the purpofis 
of obviating a doubt concerning the allowance made, upon the 
delivery of letters fent by the penny-pod ofHce beyond the limits 
then allowed by a£t of parliament ; it is enabled that fuch allow- 
ance of a penny may be legally taken upon the delivery of every 
letter, originally fcfnt by the penny-pod, and not firft palling by 
the general pod, and from thence tranfmitted to the penny-pod ; 
over and above the penny upon putting fuch letter into the 
penny-pod. The exception in this a£i, of letters fent by tlic 
general pod, (hews clearly, that no allowance whatever is to bc 
added to the rate of podage on account of delivery. 

'Y\it Jlat, g Ann. c. 10. f. \6. provides an additional atlow^ 
ance of a penny for letters delivered from oa (hip-board to the 
pod-ofBce : that claufe therefore is negatively a declaratioo thaft 
it (hall not be taken in any other cafe. 

Again, xhtj}at. 5 G. 3. c. 2$.feB. 4. fpeaks of the Hnuts of 
delivery ; and dire£ls that a penny extra Oiall be paid for all (hip 
letters directed to places within the limits of the delivery of let- 
ters by the deputy pod-mader. There can be no doubt there- 
fore under thefe adts but that the pod-mader is bound to deliver 
the letters -, but thequedion made by the defendant i$, Whether 
he is bound to deliver them to the feveral inhabitaxits ^tMn tbi 
fojl'to^un at their refpe^Live hcufes^ or oo]y at the pad-^fSce 
#f {K)inted for the xcceptioo of tbe mail i It is pkar it oauft 

N4 ocaa 
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1774- ^^^^ ^ deliverj at the refpcAive houfes within the town, becaiife 
■ the inconyenience would be fo great as to render it next to ira- 

nteHiu poffible that every body (hould fetch their own letters. 

Powoio. Next as to authorities: The cafe of Barnes v. Folej^ HiL 

8 Geo. 3. 1768. R. B. has decided that the poll-mafter cannot 

demand or receive any thing for the delivery of letters within the 

poll-town, beyond the legal rate of poftage. In Stock v. Harris, 

Eaft. II G. 3. /;. ^. it was adjudged that the poil-mafter was 

entitled to nothing more for the delivery of a letter than the ufuai 

rate of poftage. 

^ But in Rowning v. Goodchild, Trin. 13 Geo. 3. C B.* the 

ported in s general queftion came before the court, and is decifive in favour 

Rep^6. ®^ ^^^ plaintiflF in this cafe. It was an aftion againft the deputy 

poft-mafter of Ipfw'tch for not delivering the plaintiff's letters at 

his place of abode at Ipfwichy but on the contrary detaining 

t^em, lie. Upon not guilty pleaded, the jury found a verdicl 

for the plaintiflF, fubjefi to the opinion of the court on a cafe 

ftated. The queftion was, Whether the defendant was obliged 

to deliver the letters to the inhabitants of Ipfwich at their places 

of abode. Lord Chief Juftice de Grey delivered the opinion of 

the court. 

This queftion depends upon the conftrudion of ihc^at. 9 jfnn. 
c. 10 and the only confideration is. What is meant by the word. 
delivery ? That is. Whether the poft-ma(tcr is obliged to deliver 
the letters to the inhabitants at their refpedlive places of abode; 
or, Whether it is fuffieient if the letters are delivered to tliem at 
the poft-oiEce. Byy^<?. 2. it appears that the duty of the poft* 
mafter confifts in three articles, namely, receiving, carrying, 
and delivering letters; by the famey^^. he is empowered to fix 
^s many ftages as he thinks fit for that purpofe. Therefore as 
the term carrying implies a place and perfon to whom they are to 
be carried, the terih delivering . implies a place and perfon tc 
whom they arc to be delivered. But the mere quitting of the cuf 
tody of a letter does not anfwer the idea of the word delivery, nc 
indeed can the poft-mafter general, by fending a letter from 1 
office in London to his office at Ipfwich^ be faid to quit the p 
feffion, it is only a continuation of the cuftody of it. His Lo 
Ihip compared this lAfeB. vfith/eB. 40. which provides againft 
detaining any letter : withyJ'^. 39. where the delivery as we 
the conveyance is named in fixing the poflage : withy5'5 
which gives a fummary jurifdiQion in cafe of any perfc 
whom a letter is deliyered refufing to pay the poftage : ai 

111 
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Hkewife cited the Jlat. 5 G. 3. r. 2£.Jlat. 4 G. 2. r. 33. and con- 1774. 
eluded that from a comparifon ol all the a£ls on the fubjeft 
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which were uniform and conGftent with each other, it was clear ^^^n 
the Icgiflaturc meant by delivery, a delivery to the perfou at his Powoxca 
place of abode. That the ufage in London, and other great com- 
oiercial towns, as Tork and BriJIol^ was agreeable to this conftruc- 
:ion, and that the fame rule mud take place throughout the king- 
dom. The cafe therefore of Ronvning v. Goodchild is decifivc of 
ihe queftion. But there are two particular fadls found by this fpe- 
cial verdi£t which are material, i (t. That the pod-mader acqui- 
efced in delivering letters to one family, at the legal rate of pod- . 
Age, for five years. 2dly, That the pod-mader demanded this ad- 
ditional penny, which in the cafe of Barnes v. Foley it was fet« 
tied he had no right to Ao ; for he cannot impofe a general tax. 

Mr. Mansfield iox the defendant. With refpeft to the lad ob- 
jed^ion, if it were to prevail, it would evade the greater quedioa 
intended to be decided by this fpecial verdi£t, which is framed 
fo as to take the fenfc of the court upon the general quedion ; 
and as to the acquiefcence of the pod-mader in the particular 
cafe mentioned, it is found that every other perfon except. ihat 
particular family has been content to pay the additional penny 
from the fird edabliftiment of the pod at Hungerford to the pre- 
fent time. It is further found that this extraordinary payment is 
areafonable fum for the labour of the podmader in delivering 
letters at the houfes of the refpcdlive inhabitants, unlefs he is 
bound to deliver them at the legal rate of podage only. 

The legality of this payment turns upon thefe two grounds, 
id. That fomething is underdgod under the word " delivery \^* 
and 2dly, That there is no prohibition againd taking a confi- 
deration for the delivery of letters in pod towns. 

Firjly as to the limits of delivery, it is plain from the words 
oliiicjiat. 5 G. 3. r. 25. fe5l, 4. that limits of delivery mean the 
whole of a particular didrid adjacent to a pod-town, at which 
pod town letters for the inhabitants of fuch didrift are direfled 
to be left. If that be the true condrudlion, even the Orkneys 
are within the limits of delivery. Every place in England is 
within the limits of fome delivery or other ; therefore no argu- 
ment to (hew that delivery means a delivery at the place of abode 
can be drawn from the expreffion ** limits of delivery.** But 
.the words may be as well fatisfied by a delivery at the pod-office. 
If not, the whole reyenue would not fuffice for the expence of 

delivery 
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1774. delivery at the refpc£ktvc place of abode of every inhabitant 

i— -^ within each particular diftri£l. 

*^T" Socondly, There is no prohibition agamft taking a confideration 

f owoicM. above the legal rate of poftage for the delivery of letters in poft« 
towns* 

The prohibitory clanfe in the Jlat. ^Ann, c.io.fe^. 17. has in 
ficw only the general carriage of letters upon po(l-road8» not with* 
in poft-towns> otherwife the argument would be as ilrong to oblige 
the poft-mafter to fetch letters to the pod-office^ as to deliver 
them at each perfon's houfe, for it equally reftrains perfonsfrom 
carrying letters to the poft-office, as from it. 

It appears by the journals of the Houfe of Commons, that « 
chufe which was inferted to prohibit the taking more than the 
kgal poftage in poft-towns was reje£^ed. 

Thc^fl/. 9 Ann. c.io.fe^. 5. which fixes the feveral rates of 
poftage, does not mention the word delivery,, but only poftage 
viA conveyance, therefore it only means carrying from ftage ta 
ftage, not from one part of the town to another. 

As tofeB. 40. againft opening or detaining any letter except 
for want of a true dire^ion, or where the party cannot be found, 
the legiflature could never mean to oblige the poft-mafter to 
inquire at every houfe in a village or diftri£l before he returned 
the letter, but only that he (hould not wilfully delay or embezalc 

it. 

With rcfpeft to the penny allowed by thejlat. 5 G. 3. r. 25. 
feff, 4. for the delivery of letters coming from on board a (hip, 
this provifion was only to fupply the lofs of dead letters never 
inquired after. And therefore does not afford the negative in« 
fcrence contended for. * 

The ufage throughout the kingdom is. greatly in favour of th^ 
prefent claim ; for out of 357 poft -towns 281 have conftantly 
paid a compenfation for the delivery of letters, and the complete 
anfwer to the inconvenience of people attending to fetch their 
' own letters is, that it is chimerical and vifionary, -for it nevet 
bas, and never will happen. 

Lord Mansfield. What anfwer do you give to the cafe of 
Rowning v. Goodchild^ 

Mr. Mansfield. The judgment in that cafe was given upon the 

particular ftate and circumftances of it; and the court thought 

" that the poft-mafter could not vary the ufage after the year 1 741, 

which h»d been pra&ifed before tlie year 1 74 ( : hvx they did 

not 
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not decide that in all cafes the po(l-ma(ler was obliged to deliver 1774. 
out letters at the places of abode in the town. 



Lord Mansfield. — ^That cafe is an authority precifelj upon the ^^r/L 
general point : but as it came before the court upon a fpecial P<>«f»ic«» 
cafe, if the parties at the po(t-o(Iice were defirous to have a fpe- 
cial verdi£t to litigate that opinion^ it would not preclude them 
from bringing the queftion before this court. I am furprifed 
<hat on a point of this kind, where either way there may be 
great inconveniences, where the zQs of parliament are doubtful^ 
and where the ufage of places is contrary, the poft-office does 
not apply to parfiament to fettle this matter, ThcreforCj we 
avoided the eentral queftion in the cafes of Bath '^•znd Glo* ^Barmf^ 
cefter^i determined in this court ; and in both thofe cafes there was %^eck ▼. 
a right ground for our not going into the general queftion ; which ^'^w* 
ygrzs this, that there the poft-mafter demanded the additional 
charge as a duty i and it would be extraordinary, if parliament 
meant a duty (hould be raifed at every poft-town, that they did 
not fix it themfclves, inftead of leaving it in the breaft of the 
poft-mafter. Another reafon why we wiflied to leave it open for 
the interference of parliament, was the unanfwerable inconye** 
pience of every body going to the poft-ofGce for their letters, on 
the one fide, and on the other, the burthen to the poft-mafter in 
not being allowed to deliver them to any perfon for gain. 

But that ftruck me in the Glocejler* caufe, which I thought the • S/«*t. 
true conftruAion \ namely, that there is a diftin£lion between 
the place where the poft-mafter ought to have the burthen 
thrown on him, and one beyond which he ought not to have it. 
I am convinced that the ftrefs which has been laid in the argu- 
ment of to-day on the opinion of the C. B. refpeflsng the 4th 
JeB. 5 Geo. 3. and ^hich explains delivery to mean delivery at 
every body's place of abode within the limits of delivery, means 
all the diftridl within a poft-town \ juft as if you aiked a man 
where he lived, and what was his poft-town. 

There is, however, a fe£tion in JIat. 9 Ann. c. \o. JeEt. 22. 
^hich feems to mark the reafonable line, beyond which the 
'poft mafter is not obliged, but within which he is obliged to 
deliver letters \ the words of the fe£lion arc as follow ; «< pro- 
^ vided always and be it further ena£led, that nothing herein 
♦• contained fliall be underftood to prohibit the carrying or rc^ 
^* carrying of any letters or packets, to or from any town or 
^* place, to or from the next refpcftive poft-road or ftage ap- 
f * -^^ted for that purpofe, above fix miles from the faid general 

« poft. 
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^774' " poft-ofEce, or the chief offices of Edinburgh and Dublin j but 

— <• that every perfon (hall have free liberty to fend and employ 

^^erju^ ** fuch perfon or perfons as they fliall think fit, to carry the faid 
PowDicH. *< letters 6x packets, as aforefaid, without any forfeiture or 
<< penalty therefore; any thing herein contained to the contrary 
•* notwithftanding/* 

Naw there is no general pod that goes within 7 or 8 miles of 
London \ neverthelefs the poft-mafter has always delivered letters 
within London and the contiguous buildings at the eftabliflied 
rate of poftage : But he never delivered theai at Putney i that 
is a (Irong proof, coeval with the i(t (latute which eftabliflied a 
rat^ of poitage, that there are boundaries. And this fe£lion lays 
a foundation for me to fay, that there is fuch a line. The legif- 
lature forbids all letters to be carried by any other perfons under 
certain circumftances and rellri£lions ; but it appeared neceflary, 
if a place was four or five miles diftant from a poft-town or ftage, 
that letters fliould be carried, and the perfons carrying them paid 
for it. And I lay ftrefs on the term any town or place. It fays 
: « Town 01 place ;" becaufe there arc fome ftages where there is 
but a Cnglc houfe, as Hartfordbridgc \ but the town is confi- 
dered as one fpot, and the whole of it is taken as terminus ad 
quern. In the Gloccjlcr cafe, ^toch v. Harris, HiL 11 G. 3. 
R. B, the court confidered the city of Glocejler as the poft-town 
or place, in oppofition to limits out of the town \ and on 
that foundation it was held that the poft-mafter had no right 
to vary the former ufage. Vide this cafe fincc reported 5 
Burr. 2,709. 

In the prcfent cafe, the poft-ofiice contends, that in the tonun 
there is no houfe that ftiall not pay an additional (um for the 
delivery ; which is in the higheft degree unreafonablc, if there 
is a diftinftion, which the poft-oflice itfclf fecmsto have made,' 
as in London \ viz, in re fped): to places contiguous to it. The 
poft-town or place is certainly a boundary, within which the 
poft-mafter is obliged to deliver letters at the rate of poftage as 
eftabliflied by aft of parliament ; and here the plaintiff's houfe 
is within the poft-town. But in this cafe alfo the defendant has 
demanded the additional charge, as a duty, which he has no right 
to do whatever : So that we might get clear of it upon that grounds. 
as we did in the Bath cafe. But we do not avoid the general quef<-^ 
tion : on the contrary, our decifion is exprefsly upon the gener 
queftion. If the queftion is made with a view to controvert th 
judgment in the Common Pkas^ we will defer our opinion to 

fecoaci 
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Tecond airgument. My diftindion does not go to the fending a 1774. 
Icttcttwo or three miles out of town. 
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Aston Juftice. In Stock v. Harris, the Glocefier cafe, the ^r 
court decided that the poft-maftcr was obliged to deliver letters P<>wi>ic«» 
to all perfons in the poft town at the legal rate of podage only. 
The cafe of Rowning v. Goodchild^ in C B. is a decifion upon the 
general queftion. A (ingle poft-houfe not in a town might poflL 
bly afford a queftion. But this is a poft-town, and I am clearlj 
of opinion, that the poft mafter is bound to deliver all letters with- 
in the poft-town. If it is neceffary to lay any additional charge» 
there ought to be an application to parliament for the purpofe. 
The poft-mafter cannot impofe^nyfum : I am very well fatisfied 
he has no fuch right : and with refpe£): to inconvenience, ic 
would be of infinite and general inconvenience to the public at 
large, if they were obliged to fetch their letters fron> the poft- 
oiffice ; whereas this is only a private and particular inconve- 
nience to the poft-mafter. 

WiLLEs Juftice. I am moft clearly of the fame opinion. The 
ufage in London and other great towns has been, to deliver all 
letter^ at the houfes of the refpediive inhabitants to whom they 
arc dircfted. In fmaller poft-towns the poft-mafter has declined 
to do (b without an additional allowance : probably becaufe there 
were only a few perfons to difpute the right. I think a poft-' 
town is diflFerent from what the cafe of afinglepoft-houfe might be. 

The Bath cafe was exaftly this cafe. The defendant de- 
manded the additional fum ; and it was there clearly held he 
had no right to make fuch demand. So here it is demanded. 
. The cafe of Gloccjler was decided upon the ufage ; thofe two 
cafes, therefore, did not decide the general queftion : but the cafe 
oi Rowning v. Goodchild*, C. B. did. And, therefore, I am of r* ^fj;^* 
opinion upon both grounds, namely, upon the general ground, 
and likewife upon its being a demand, that judgment (hould be 
given for the plaintiffl 

AsHHURST Juftice. I am of the fame opinion. 

Poftea delivered to the plaintiff. 

Dob on the demifc of Bayntun, ver/us Watton, and Samdtfi 
, . another. 

*| N ejeAment, upon not guilty pleaded, the jury found a 
* yerdiA for the plaintiff, fubjeft to the opinion of the court 

^-Vpon the following cafe. 

That Jane Bayntun, being feifed in fee of the premifes in 

vdie declaration mentioacd, by her will bearing date ^S^* 3 o^ 
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'^774* '745> duly executed, gave and devifcd the fame to her nepbe# 
^ Stucley Bayntun for life, with remainder to hU firft and other 

^„^^ fons in tail mail, and the iflue male of the lM)dy of fuch fons, 
Vatton • jnj iQ default of fuch iffuc to her nephew Henry Bayntun in Uke 
manner, with remainder to her nephew lyiU'uun Bayntum the 
leflbr of the plaintiff in like manner. In which will was con- 
tamed the following power : << I do hereby declare, deft, and 
*^ appoint, and my will and mind is that it (hall and may be 
'< lawful to and for the faid Stucley Bayntun, Henry Bayntun and 
** William Bayntun, and for each and eveiy of them, at any 
^ time or times, when they fliall come into the aftual pofieflioii 
<' of the faid manors, capital mefluages, and premifes hereby 
*' by me given to them as aforc&id, by any writing or wridngs 
^' to be fubfcrtbed and fealed by any or either of them, when 
^* poiTefTed of the faid premifes as aforefaid, in the prefence of 
** three witnefles, at the leaft, to demife, leafe, or grant the 
'^ faid premifes, to each ,of them hereby granted as afore(aid, tn 
'< any perfon or perfons whatfbever, for the term of one and 
*^ twenty years, or under, or for any number or term of years 
** determinable upon Qne, two, or three lives, inpojfejjion, and 
•* not in reverfion.^^ 

That the faid Jane Bayntun died feifed of the faid premifes ; 
on whole death the faid Stucley Bayntun entered, and in his life 
time the faid Henry Bayntun died without iflue. 

That the faid Stucley Bayntun on Jan. 2 id 1772, by inden- 
ture made and duly executed between the faid Stucley Bayntun of 
the one part, and Anne Surman of Chadlington of the other part, 
did demife all and Angular the faid premifes in the faid ejeftment 
mentioned, to the faid Anne Surman, to hold unto the faid Anne 
Surman, her executors, adminidrators, and afligns, ^r^m thi 
« ^ ofthe date thereof, for and during and unto the full end and 

i ; ''term of fourfcore and nineteen years, from thence next enfuing, 

;md fully to be complete and ended, if flie the faid Anne SurmoMf 
; I. Sarah Newman, ind Edward Newman, fon and daughter of 

] Hannah Newman of Chadlington aforefaid, any or either of them^ 

fliould fo long happen to live, Vc. 

That the faid Stucley Bayntun died without iflue. 

The queftion was, Whether upon the whole of this catfe the 
^plaintiffhad a right and title to recover ? 

Mr. Howorth for the plaintiff' obje£^ed, that this .kaie hntf% 
.jnadetacommence^ofii the day of the date, was a leafe in#wrr- 
jfim^^xA not.iq jg^ipfr \ 4ind^therefore.not}pucfuaotta,t]ie^£owcf«- 

Mn 
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Mr. Baldwin for the defendant acknowledged there were a 1774, 
great many authorities againft hioii in cafes oi freehold demifes ; _ 

but none in the cafe of a Icafe under a power given. On the Doe 
contrary, he infilled, that the execution of powers have always wattmi* 
been conftrucd moft liberally in favour of the party for whofe 
benefit they are intended : and cited Tollett verfus Toilet^ 2 P. 
Wms. 4S9. where Baron having a power to make a jointure by 
diidi did it by will^ and the court held it a good execution of 
the power notwithdanding. 

With refpe£l to the leafe being a leafe in reverfion, as being 
to commence from the day of the date^ he cited the cafe of 
Lluelleh verfus Morgan^ cited in 3 Bulftrode^ 203. Bacon verfus 
Waller ; in which firft cafe it was held, that a leafe made hahen^ 
dum a data and a die datiiSj was all one. 

In 1 Salk. 413. I Lord Raym. 84. S. C. it is laid down 
that a leafe to commence a datu^ includes the day of the date. 

' And in 2 TVilfon 165. Freeman on demife of Vernon verfus 
Weft^ the court decided, that a leafe for lives to begin from the 
day of the date, and felfin delivered afterwards, is good, and fhall 

- not be faid to convey a freehold to commence infuturo : and in 
a note at the end of the report, it is added, that Mr. Jullice 
tf^ilmotf at a former trial in ejeftment upon this fame leafe, was 
of opinion, that from the date and from the day of the date^ 
vras the very fame, and both included the day. 

AsHHURST Juftice. Mr. Juftice Wilmot in that cafe left it to y 
the jury to fay, whether they would not prefume that livery of 

Jeifin was made fubfequent to the leafe. 

Mr. Howorth. The diftinftion that univerfally prevails 
through all the cafes is, that a leafe to commence from the date 
includes the day, but a leafe to commence from the day of 
the date, as in the prefent cafe, excludes the day of the leafe 
made : and the cafe of the Countefs of Portland, in the -Rc- 
chequer^ is in point. It was argued four times and finally ad- 
judged. The cafe cited from Wilfon mud be a miftake. 

Lord li^ANSFiEU). I think it mud be fo,and the other autho- 
rities are, I am afraid, too (Irong to get over. At the fame time 
I am ftorry that there ever exided a determination, which avoid- 
ed a fair leafe, by condruing from the day of the date, to exclude 
the day of the date ; becaufe it may be taken either way. It 
would have been a very right principle of law to have faid, if 
the One condru£lion will render the leafe good, and the other 

6 wBl 
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will make it void^ the con(lru£lion which makes the leafc good 
(hall prevail ; becaufe it mud manifeftly have been the intention 
of all parties, that the leafe (hould be a valid and efFeclual leafe* 

I applaud Lord Chief Juftice Jf^i/motf for leaving it to the 
jury, to prefume livery olfeifm the lad moment of the day, and 
if this cafe could be determined that way, I certainly ihould 
wifli for it ; but it cannot. If you think you can find a con- 
trariety of authorities, I (hould be glad to lay hold of it, and 
(hould be glad to bring the matter back to commoin fenfe and 
the cleared principles of juftice : adding the word exclufive^ or 
irUluftve^ would be decifive. Then it is a queftion of con* 
firu£lion which word (hould be implied. 

Aston Juftice. I think it a very hard cafe ; but the authori. 
ties are too many to be got over. The cafe in Wilfon muft be 
a miftake. 

Mr. Juftice JVilles^ and Mr. Juftice Aphurjl concurred. 

Judgment for the Leftbr of the PlaintlflF. 

Vide poft. Doe ex dim. Pugh verfus Duke of Leedsy infra^ 724. 
a very elaborate opinion of the court, in which it was held, that 
from the date znd from the day of the date may both include the' 
day of the date* 



Same day* ScHULDAM verfus BuNNiss and anothcr. 

Perfonscm- IN debt for five penalties upon the Stat. 3"G. 3. c. 15. the 

power^ by declaration confifted of five counts. 

3. c. 15. to At the trial a verdift was given for the defendants, upon the 

enSes of*^ fccond count, and for the plaintiff upon all the other counts, 

freemen, fubjeft to the opinion of the court, on the following cafe, 

to^infpea " That the borough of Aldeburgh itndis mtTtA>tx% to parlia* 

AtL kookh ti ment ; that the freemen of the borough become fuch, either 

papers, ysc. --.,-- 

in which ** from a lervitude of feven years apprenticc(hip, or by eleftion ; 

t^t^^' " ^^^' *^^ "g^^ °^ clefling freemen is in the capital burgc(rcs 

freemen are «c by aft of court, in their corporate affemblies, confifting of a 

And where ** certain number of the members of the borough of certain 

there arc it denominations." 

/tutf or more -_, , , ^ . • . t • ^ 

Bailifft, &c. " That there is an ajfembly book, m which the elcdlion of 

rough or ** officers, the nomination and admijftonol freemen, and all other 
Corpora- « afls of court are entered ; which book is kept in a cheft, under 
9La\onw\\\ " two locks and keys, and is in the cuftody of the bailifii of the 
refufein!^ " borough. That the entries of admiffions of freemen in this 
fpe^on, though the words of the ihtate are in the iinguJar number, rru^'off kailiff, &f 

15 " book 
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book cxprcfs them as being duly eleBed^ or as Uking hj/ervitude: 1774, 
but almoft all the freemen are now honorary freemen. That for 
aboat eight years laft pad, the admiffions of freemen have not 
been entered in this book ; and the town clerk faid, they were W** 
(b omitted by direftion j but that fuch direftion was not the ''""*■•* 
order of thfe court. 

That there is Hkewife a Jlampt hoolc^ made and kept by the 
town clerk, in which the acimi(Gons of freemen are entered^ 
with the times of their admiflion ; but it does not contain the 
names and chara£lers of the perfons condituting the courts at 
which the admiflions were made. That in this book the title 
to the freedom is not in general fet out, but there are a few in« 
ftances in which the freemen are faid to have been eUEied^ and ia 
one or two to have taken up their freedom hy fervitude* 

That there is like wife a copy or duplicate of this book which 
b kept by the bailiffs. 

The town clerk alfo faid, that fince the entry of the admiffions 
in the ajfembly book had been difcontinued, he had fometimes 
taken a minute of the admiffions on loofe papers ; but th«it he 
did not file them or preferve them in any order^ but fometimes 
Carried them home to his houfe at Ipfwich^ and fometimes left 
them loofe in the ajfembly bool. 

The town clerk likewife faid, that a diftioneft man in his office 
had it in his power^ if he was fo difpofed, to enter fictitious 
freemen in xhcjlampt book. 

That in May 1773, there was an ele£l:ion for one member of 
parliament ; when Mr. Fonnereau and the aforcfaid Mr. Long 
were candidates ; and there having been a large creation qI 
freemen lately made, by the intereit of Mr. Fonnereau^ Mr. Long ^ 
\ira8 dcfirous of feeing whether they wctre made conilitutionally • 
and therefore caufed the feveral demands dated in the declaration 
for the infpedion of the ajfembly book, to be duly made, according 
to the direction of the ftat. 3 Geo. 3. But the defendants refuted 
to produce it, or to permit fuch infpeftion j referring the parties 
demanding the fame, to xht Jlampt book^ in the hands of the town 
clerk (of which Mr. Long had had a copy before, and in which 
the late creation was inferted), or offered to produce the dupli- 
cate in their cuftody, for infpeftion. 

One of the prefent bailiffs at the trial, though fubpoenaed for 
that purpofe with ^Jubposna ducts tecum^ refufed to produce the 
faid book at the trial. 

V0L.L O Th^ 
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1TJ4. The defendants called no witnefles; bat infifted that hj the 

*■■ " meaning oi the Jlat. 3 Geo. 3. r. 15. they had not incurred any pc- 

»AM* nalty by not producing or permitting an infpeclion of the aflcai« 
w>» |,iy boofc. The queftion wa», Whether under the circumftaacea 
of this cafe, the defendants were obliged to produce the aflembly 
book within the meaning of the Jfat. 3 Geo, 3. c. 15/ 

This c^fe was argued twice, ift, In this term, by Mr. Cok 
for the plaintiff, and Serjeant Sayer for the defendants* After* 
wards in Hilary term, by Serjeant Fo/ier for the plain tl^ and 
Mr. Dunning for the defendants. 

The objedions were two; ift^ That the (lampt book was the 
only book witjiin the meaning of the flat, 3 Geo. 3. ^d]^. 
That the a£lion which wsls Joints ouglft to huve been brouglfl 
againfl the defendants /eparate/y. 

Serjeant Sayer for the defendants. The i(t queflion is. What 
fort of infpedlion the Jlat. '^ Geo. 3. c. i^. meant to give? And 
clearly, it meanf to give no other than was fufficient to anfwer 
the end of the ftatute ; the foie obje£l of which is, to prevent 
occafional freemen from voting at eleftions : thefe the adl de- 
fcribes to be, fuch perfons as have not been admitted to their 
freedom twelve calendar months before the eledion ; and to 
enable the parties to know who are within that defcription, it 
provides, «* that the mayor, £5*^. fliall, upon demand of anycan- 
•< didate, his agent, or two freemen, permit fuch candidate, fife. 
*< to infpedl the books znd papers ^ wfiercin the admifiion of freemen 
** fhall be entered, iScJ* But the legiflaturc by uGng the words 
hooks and papers^ could never intend that a party (hould infpe£l all 
the books and papers of a corporation for a century back, or any 
other unlimited time ; hut only fuch as contain any entry of 
freemen admitted as recently as the laft twelve months. If fo 
the aiTembly book (the fupprcflion of which is imputed to the 
defendants) is not within the purview of the z€t ; for it is in 
evidence, that no admiflton whatever had been entered in the 
aflcmbly books for the laft eight years ; that the (lampt book was 
the only book in which any entry had been made during that 
time ; confequetitly it was the only book which could afford any 
information on the fubje£t of occafional freemen ; and therefore 
the only one which the parties had a right to infpefb. 

2dly, This a£tion ought to have been brought againfl the de« 
lendants^^fv/^ \ for the words of the ftatute are, << mayor, 
«< bailiff** &c. which ft)ews, it ought to be brought again!) 
n^ry bailiffi ^c* offending, in the Jngular number $ and if th 

dcfeucUn^ 
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^fendants might be joined, the ftatute would be evaded by lef- t774. 
leoiilg the penalty which the party has no right to. Thercfprc — — — * 
the aAion id iU brought. ^dYm* 

The court feenied clear for the plaintiff upon the firft obiec- ^ W** 

* w 12 •« |u» ^ f fiil^ 

tion. But thinking the verdi£l which was taken for five penaU 
ties hard and unreafonable, inclined to liften to the fecondj and 
therefore ordered it to (land over for another argun\ent upon this 
latter objeAioa only. 

Upon th*e fecond argument Serjeant Fojler for the plaintifFt 
I ft, as to the verdift being oppreffive, the ftatute meant to give 
repeated penalties for repeated offences ; otherwife if a Gngle pe- 
nalty only could be recovered, the object of the legiflature would 
be entirely fruftrated ; becaufe it would well anfwer the purpofe 
of a candidate to indemnify the officer for refufing. 

With refpeft to the aQion being ill brought, becaufe jointly 
againft both baliifFs, their ojjice is but one^ and both make but 
wt officer ; therefore the a£bion is well brought againft them 
jointly. 1 1 Rep. 2. Auditor CurU\ cafe, i ^hnv. 289. 2 Mod^ 
23. 3 Lev 399. Carth. 145. Cro. EL 625. 8 Mod. 303. Salter 
v. Grofvemr. 

Lord Mansfield being called away to the Exchequer chamber^ 
recommended it to Fojler to confult his client how many penalties 
he would infift upoo. On Lord Mansfield^s return, Fo/ler de- 
clared he would be content to take one only ; whereupon Lord 
Mansfield called upon the counfel for the other Mt to go on. 

Mr. Dunning contra. The objedl of this a£l of parliament is 
to make the parties offending pay the penalties, and not apcrfon 
who never offended at all. The queftion is, Whether this aftion 
is rightly conceive^, which fuppofes the bailiffs to have com- 
mitted a partncrfliip offence, and therefore to be both liable. 

With regard to the cafes cited, they all fall within this rule 
of diftinftion : that where the offence is in the nature of a 
trefpafsy there it is equally competent to the party injured to bring 
a joint or feparate a£lion. But where it is an ad of omiJJSon^ " 
as in this cafe, the omiffion of the one cannot be confidered as 
the omiffion of the other, 

Suppofing a diftindl refufal had been proved, it was competent 
to the party aggrieved to have recovered againft the bailiff ob- 
llru£ling, but not againft the other. Therefore the a£tion ought ^ 

to have been brought feparately againft each of them. 

Lord Mansfield, By the acb of parliament to prevent occa- 
fional votes^ it is provided, that where the right of cledion is in 

O ^ freemen 
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1774. freemeni none (hall vote unlcfs they fliall have been admitted to 
•*; * their freedom twelve calendar months previous to the ele£lion ; 

SCIIUL* 

DAM vith an exception however as to all thofe, who are made freemen 
hvMWiiu ^P^^ the foundation of inchoate rights 5 as by birth, marriage, 
or fervitudc. In this a£l there is a claufe, upon which the pre- 
fegt a£lion is brought. I will read it. 

" And be it further enabled by the authority aforefaid, that 
*^ the mayor,* bail^, f^^Ttf, town-cl^ri, or other offir/r of any 
*' corporation, having the cudody of, or power over the records 
« of the fame, £5'r." 

You obferve from my manner of reading it that this claufe Is 
\ technically penned ; and though throughout the kingdom it is 

well known thefc offices arc executed by more perfons'than one, 
and that there are other offices in which many perfons are joined, 
yet this a£i confidert each officer as Angle, and defcribes him 
according to bis office. 

The prefent a£^ion was brought againd the two defendants, 
as the bailiff of the town of AiSorough^ for refufing the plain- 
tiff an infpc£tion of the book or books wherein were entered the 
admiffion of freemen; and it is brought againd \\itm jointly as 
I the baiiiff or perfons executing that office. (His Lordihip dated 
the cafe verhatim^ and proc<:edcd thus :) 

At the trial there was no other quedion or difficulty than 
barely whether the aHcmbly book was within the defcription of 
the a£l of parliament. And there can be no doubt as to that ^ 
^caufe the acl relates to all books which contain the nomination 
and admiffion of freemen, and this is fuch a book, though it i& 
not a book that comos down to late time$. But a party may want 
to know whether other perfons have a right by fervitude, Wr* 
as well as to difcuvcr who are occaGonal freemen, therefore he 
has a right to infpe£^ all fuch books and papers. In this cafe 
the dampt book, at bed, is but an irregular one. But it did ap- 
pear to me on the date of the cafe, that the bailiffs had conceived 
a doubt upon that point; and having been taught to believe, 
from the circumdance of the occafional freemen being entered 
in the dampt book, and the a£l of parliament operating only 
upon fuch freemen as were admitted within a year, that the 
ftampt book was the only book within the meaning of the ad» 
tliey had proceeded under an apprehenfiOB that they were righi 
in refufing an inrpe£iion of any other. 



* His Lord(hjp kid a Aiela u^iou the o.tiiic of «ach dificrcnc oUicci bcJki^ in ike 
finauUr number* 

That 
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That being the light in which I faw their conduA, I did not 1774. 
doubt at all that for feveral offences fevcral penalties might be ■* 

recovered ; but I thought a vcrdi£t for fo many penalties hard d^m* 
and unreafonable. No doubt if a party chofe to go to the utmoft '"^'*» 
extent and rigour of the a£l, he might, by repeated demandsi 
' ,raife 10,000/. or a larger fum. I therefore was willing to liften 
to the obje£tions, and recommended it to the parties to con&der 
whether they would infift upon all the penalties. 

A formal objection which has been made is, Whether the ac- 
tion can be maintaii^ed againft both \ and mpft undoubtedly it 
may ; for the breach of truft in one is a breacb of truft in both. 
But in this cafe the fa£t is, that they both refufed : therefore 
there can be no doubt but that they might be charged yWff//j. 

jlflon Juftice, The right given by the aft of parliament, is 
a right of infpefting all books in v;hich the admiffions of free- 
men are inferted : and copies may be taken by the parties ap- 
plying. And a candidate may not only want them for the pur- 
pofe of feeing who his adverfaries are ; but it may be likewife 
neceflary to him for the purpofe of taking copies of the ad- 
miflions of his own voters. Therefore he has clearly a right to 
fee all the books. 

"With regard to the other queftion, Whether the aflion will 
lie againft them jointly ; the bailiffs are in law but one officer* 
If one had opened the books and the other had refufed, no aftion 
could lie againft the latter. But htre both refufed ^ and both 
muft anfwer for the delinquency of both. 

^r. Juftice Willes and Mr. Jullice AJbhurJioi the fame opinion. 

Let the Pojlea be delivered to the plaintiff. 



T 



Clarke verfus Shee and Johnson. ^ ^, 

HIS was an aftion of trcfpafs on the cafe, wherein the *^ "" 
plaintiff declared, that the defendants on the ift of Jufie C>^^^<'»" 



mo* 
, tify bad cad 

1773, ^^ London^ &c. were indebted to the plaintiff in the raei-ved, 
fum of 1. 000 A for divers fums of money to the defendants, by t^e"/r* ^^ 
ihe plaintiff, at the fpecial inftance and requeft of the defend- mvntroi 
ants, before that time lent and advanced. There were two other IU)u$^^ 
counts for money laid out and expended, and for mof^ej had and ^5»»nft» 
receivedhj the defendants to the plaintiff's ufe, fon, imo* 

To this declaration the defendants pleaded the general ifue^ "va^g h 
f^nd thereupon i^ue was joined. h^ivecom? 

9Utiaiide\ 
provided tbctf idenUty can be tnceH and afccrUiutd. 

} This 
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I'j'jA^ This cafe catne on to be tried at the fittings after Trinity term 
1774, zt Guildhally London ^ before Lord Mansfield \ when a 



Clarke 



nftrfus vcrdi£l was found for the plaintiflF, damages 459/. 4/. 4^. and 
Shvi and cofts 40/. fubje£t to the opinion of the court upon the follow- 
^ ing cafe. 

That David Wood being a clerk to the plaintiff a brewer, and 
veceiring money from the plaintiiF *s cuftomersi and alfo nego- 
tiable notes for the plaintiff 8 ufe in the ordinary courfe of bu« 
^ finefS) paid feveral fums with the faid money and notes at differ- 
ent times, to the ;imount of 459 /. 4 /. 4 d. to the defendants 
upon the chances of the coming up of tickets in the State 
J^ottery of 177a, contrary to the lottery aft of the faid year 1772. 

The plaintiff and the faid Jf^ood's fureties have r^leafed him. 

The queftion was, Whether the faid Wood ought to have been 
admitted as a witnefs to prove the above cafe, and fuppoCng his 
evidence admiffible, whether the plaintiff is entitled to recover in 
this a£iion. 

Mr. Davenport for the plaintiff. Two queftions arife in this 
cafe, I ft. Whether Wood ought to have been admitted as a witr 
nefs ? and 2dly, Whether the plaintiff is entitled to recover ? 

Firfl, as to the latter queftion. Whether the plaintiff had a 
right to recover i This depends upon whether the money was 
originally the plaintiff's property. If it was> and it appears that 
the defendants have no right to withhold it, the law will imply 
^n ajfum^it in this cafe. Now it is in evidence that the money 
was paid to the defendants for the infurance of chances, contrary 
to the exprcfs prohibition of the Jf at. 12 Geo. 3. f. 3(3. which 
in that cafe makes the receipt null and void\ therefore they are 
wrong doers, and have no right to withhold it. ' It is likewife 
in evidence that this was the identical money which Wood hid 
. received for his matter's ufe ; confequcntly, if the teftimony of 
Wood is admiffible, the plaintiff is entitled to recover. 

II. Point. Wood is an admiffible witnefs: ift, Becaufe by the 
releafe it was indifferent to him whether his mafter recovered or 
not *, therefore he is a difinteretted fervant ; but if not, in 
cafes of pcceffity like this, even an interefted fervant may be a 
witnefs. ^dly. If objefted that he was incapacitated, as being 
farticeps criminisy the exception will not hold ; becaufe here, 
the plaintiff is an innocent perfon 5 and therefore had a right to 
^all him in fupport of this a£lion. 

Mr. Btd/fer contra for the defendants. II. Point. Wood is zpar^^ 
fjcf^f crimif^tj i and thc|:cforc clearly ia^ompetcnt : for no maq 
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Aall be admitted to prove his own turpitude ; as perjury or the jjja. 

like. This man was called to prove himfelf guilty ofa breach » 

of truft in embezzling his mafter's money, and alfo of a breach ^'^^J^' • 

of the 2£t of parliament; therefore his evidence was inadmifli- Srsx and; 

ble. In Ho/t vcrfus Tyre/I, Eaji, 13 G^o. 1. R. B. at bar, a J^"*'**- 

truftee was not allowed to prove himfelf guilty of a breach of 

trulf. The cafe was this j in debt upon bond the defendant 

pleaded the Stat. 5 and 6 Ed. 6. r. 16. againfl buying and 

felling offices : and upon the trial a witnefs was called to give 

an account upon what occaHon the bond was given : but Lord 

Raymond chief juftice, refufed to admit kim, becaufe he was 

privately entruded to make the bargain by both parties, and to 

keep it fecret. • > 

I ft Point. The plaintiff is not entitled to recover ; for there 
h no contrail either exprefs or implied in refpe£t of him ; nor 
was the money ever received as his : on the contrary, the whole 
tranfa£lion was between the defendant and the witnefs ; and fo 
far as in an illegal proceeding like this, which is IpfofaBo void, 
there can be faid to be any undertaking by the defendants, it 
has been complied with: for though they were fortunate by the 
numbers not coming up, yet they have run the rifle, and there- 
fore performed their part of the agreement : coiifequently, there 
is no foundation for an a£lion to recover back the money paid. 
It is like the cafe of money given to an agent to bribe a cuAom* 
houfe officer ; in which cafe no a£lion will lie to recover it back ; 
or money paid upon an ufurious contra£l, which was the cafe in 
J^omkins verfus Barnett^ 1 &alk. 22. 

Lord Mansfield. That cafe has been denied a thoufand 
times. 

Mir. Buller. But the principle is a found one, ai\d applies 
in this cafe ; namely, tliat ex malefido non oritur contraBusy et 
in "pari deliBo potior eft conditio defendentis : there the tranfaftion 
was illegal, therefore no aftion will lie. 

Lord Mansfield after ftating the cafe- As to the firft quefr 
tion there can be no doubt but that JVood was an admiffible wit- 
nefs. In Buffj verfus Rawlins^ in debt upon the Stat. 2 Geo. 2. 
tf. 24. againft bribery, a man who had taken the bribery oath, 
was held a competent witnefs, to prove that he himfelf had been 
bribed. 

The next queftion is, Whether the plaintiff can maintain this 
a£lion ? This is a liberal aQion in the nature of a bill in equity ; 
and if, under the circuroftances of the cafe, it appears that the 

O4 dcfeo^ant 
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defendant cannot in confcience retain what is the fubje£t-matter 
of it, the plaintiflFmay well fupport this adion. ■ 

There are two forts of prohibitions enaded by pofitive law, 
in refpe£l of contracts, id. To ptoted weak or neceffitous men 
from being over-reached, defrauded, or opprcffcd.. There the 
rule in pari deliffOf potior efl conditio defendentis^ does not hold ; 
and an aftion will lie ; becaufe where the defendant ' impofes 
upon the plaintiff it is not /<ir deliBum, 

- The cafe of TomUns verfus BarMt^ has been long exploded. 
In Bofanquet verfus Dajhwood^ Lord Hardwiche and Lord Talbot 
both declared their difapprobation of it : for in that cafe there 
was not par deli^um. In the cafe of money given by a bank* 
rupt or his relations * to a creditor, to fign the certificate, the 
tranfaAion is again (I the exprefs prohibition of the a£l of parlia- 
ment, and both are parties to it, but not equally guilty ; for the 
bankrupt i&an oppreflTed party ; and therefore the aAion will lie. 

The next fort of prohibition is founded upon general reafons 
of policy and public expedience. There both parties offending 
are equally guilty ; par eji deliBumy et potior eft conditio defen^ 
depiisl The prohibition in the lottery 2i(k^Jlat. \ 2. Geo. 3. r. 63. 
is of this fort ; and in this cafe no doubt but the defendants and 
the witnefs IVoody were equally guilty. Therefore at Guildhall^ 
upon the firft impreffion, I was of opinion againft the plaintiff; 
becaufe I thought that the mailer could not (land in a better 
fituation than the fcrvant, and the fcrvant was clearly partkeps 
criminis. But I changed my opinion: I thought, and now 
think, the plaintiff does not fue as (landing in the place of 
Wood his clerk : for the money and notes which Wood paid to 
the defend<ints, are the identical notes and money of the plaintiff. 
Where money or notes are paid honafide^ and upon a valuable 
confideration, they never (hall be brought back by the true owner ; 
but where they come maid fide into a perfon's hands, they are in 
the nature of fpecific property ; and if their identity can be 
traced and afcertalned, the party has a right to recover. It is of 
public benefit and example that he fhould : but otherwife, if 
they cannot be followed and identified, becaufe there it might 
be inconvenient and open,a door to fraud. Miller vcrtus Race^ 
1 Bur. 452: and in Goligitly verfus Reynolds, the identity was 
traced through different bartds and (hops. Here the plainti||^ 
fues for his identified property, which has come to the hands 
of the defendants iniquitoufly and illegally^ in breach Qf the 
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^£t of parliament. Therefore they have no light to retain it; 1774* 
snd conlequently the plaintiflF is well entitled to recover. 



Cla«k« 



The three other judges concurred. J^^^l^ 

Judgment for the plaintiff. ^"*« **^ 



GooDRiGHT cx dim. Elizabeth Carter, ver/us smnd^ 

Straphan and others. 

T T P O N (hewing caufc why a new trial fliould not be granted ^^^^^ 
the cafe appeared to be as follows : ^yfimt^ af. 

In ejeamcnt for a houfe in Thames^JIreet^ the leflbr of the j^^/^f ^^ 
plaintiff fhewed a right under the will of one James Roberts^ d^<i deli- 
dated July 14th, 1710. The defendants claimed as or under whiift». 
the rcprefentativcs of one Greenings who had been in poffeflion J[|2'."* 
from the year 1737. But it was (hewn that he had accounted com/rmsUm 
for the rents and profits, to the leffor of the plaintiff and her 3^^^^ 
hu(bandy and therefore there was no pretence for a bar by the to bind h«r^ 
flatute of limitations. But the objeAion was, that by inden- bein^fv^ea. 
turc bearing date 19th July 1737, and made between Charles **"^*^J2 
Carter and Elizabeth his wife on the one part, and William And nrMw. 
Greenings on the other part, reciting, that Elizabeth Carter, ^^^^^, 
the leffor of the plaintiff, after the dcccafe of Mary Trimmer, vaient to 
by virtue of the will of James Roberts^ was or would be well iivery7th^ 
entitled to the inheritance of the faid houfe in Thamesjlreet% ^^^^VZk 
and alfoto three other houfes in Reading: and reciting, that the hyharmuyi 
faid Charles Carter was then indebted to Greening, in 102 /. and {'"'jj^*^" 
at the fpecial inllance and requcft of the faid Charles Carter, wife's land. 
and Elizabeth his wife, had agreed to furnifh them with a fur- ^^^^!^^ 
. ther fum of 144 /. for the maintenance and fubfiftence of them 
and thtir family, fo long as the faid Mary Trimmer (hould live ; 
by way of mortgage, they demife to him as well the faid houfe 
in ThameS'Jlreet, as the three houfes in Readingf for the term 
of 99 years, at a pepper-corn rent, 'from the death of the faid 
Mary Trimmer ; neverthelefs upon condition, that if the faid 
Carter or his wife, or one of them, their executors, admini- 
ftrators, or aflfigns, (hould pay to the faid Greening the faid fum» 
f^r. with intcrefl, at the end of fix months after the deceafe of 
Mary Trimmer^ then the faid indenture of demife (hould ceafe^ 
bfc. and the hufband covenants that be would pay^ i^c» and the 
^^(i was executed by both* 
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^law only is wanting. But in confcience fhe has confirmed 1774* 
this fecurity which was entered into for the maintenance and ^ 

fupport of herfelf and family. She and her hufband, in imme- Good- 
diate want of money for their fubfiftence, *pply ^o Greemng^ tO *i^il 
lend them 150 /. upon the mortgage of a rcverfion : Greening ^3*^" 
readily acquiefced, advances it without referve, and is content 
to lay out of his money 'till the reverfion (hould fall in. In a cafe 
fo circumilancedi I thought it cruel to contend for the wife, 
that the mortgage was void ; and after fo many folemn a£^s on 
her party it is a proceeding agaiivft every principle of natural 
juftice and equity. Therefore I diredled the jury,, that if they 
thought the fads given in evidence amounted to a fufficieiit 
confirmation by the wife, they ihould find for the defendants; 
and they have fo done. 

Mr. Wallace at the trial put it upon the footing of l^fes by 
huiband and wife referving rent or no rent ; which the authori- 
ties fay are not void, but only voidable by the wife after the 
hufband's death, and if Qie ratifies them (he is bound. It was 
anfwered, that thofe authorities were by way of exception to the 
general rule of law, which fays, the deed of a married woman is 
Toid; and they wercallowed of for the fake of agriculture and til- 
lage. That this, it is true, is a leafe for 99 years, and a century 
a^o the court would not have feen further \ but now it is faid 
the court muft look further and fee the real intent of the deed^ 
namely, that it was a mortgage. 

We are all of opinion, that the anfwer is a good one, and 
that the exception to the general rule was allowed of for the 
advancement of agriculture and tillage. 

We are alfo of opinion, that the court ought to look into the 
fubftahceof the deed, and to fee with the fame eyes as the reft 
of the world : it is in fubjlance a mortgage ^ though mform a leafe 
for ^g years. But w*^ think we have good authority to fay, that 
the wife is-neverthelefs bound by ii, and that her fubfcquent 
a£ls fet up this mortgage againft her. 

Perkins^ which is a very good authority in point of law, iri 
fe6i. 154. fays, " It is to be known that a deed cannot have 
*< and take effeft at every delivery as a deed ; for if the firft dc- 
•* livery take effe£l, the fecond delivery is void. As in cafe an 
^* infant, or a man in prifon, makes a deed, and deliver the fame 
^* as his deed, Wr. and afterwards the infant, when he cometh 
^' to his full age, or the man imprifotted when he is at large, dc- 
f* lirer again the fame deed as hi^deed^ which he delivered before 
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'< as his deed^ this fecond delivery is void. But if a manted 
<* woman deliver a bond unto me, or other writing as her deed» 
•* this delivery is merely void ; and, therefore, if after the death 
** of her huiband (he being fole, deliver the fame deed again 
*' unto me as her deed, the fecond dePtvery is good and effeBuaU* 
The ^ year books, Michm 3 Hen, 6. 4. and HiU 8 Hen. 6. 8. 
confirm the proportion laid down by Perkins \ namely, tliat 
the deed is not to be re-executed or re-aiteded, but delivered 
only. Now delivery is an ^£1 in pais only. 

The queftion then is, Whether the law has laid down any pre- 
cife form in which delivery mud be made, or whether circum- 
llances may not be equivalent to it without adiual delivery ? 

Lord Coke in his Commentary on Lit, 36, fays, ^^ As a deed 
** may be delivered to the party without words, fo a deed may 
** be delivered by words, without any a£l of delivery : as if the 
** writing fealed lies upon the table, and the feoffor or obligor 
** fays to the feoffee or obligee, take up the faid writing, it is 
<< fufficicnt for you, as it will ferve your turn, it is a fufficient 
♦* delivery."— 2 Roll. Ahr. 26. pL 2. 

This brings it to the fingle quedion, Whether thefe faAs 
amount to a delivery. Now the mortgage deed was in the hands 
of the mortgagee : the wife, after the death of her hufb^nd the 
mortgagor, furrenders poffeflion under her own hand to Sanders 
and Smith, the executor^ of the mortgagee, end orders the tenants 
to attorn to them as executors of the mortgagee in terms. This 
is a clear acknowledgment that the deed was hers, and that 
ihe was content, the defendants ihould enjoy according to tht 
terms of the deed. 

Therefore, we are all of opinion for the defendants, and that 
thefe fa£ts were a confirmation of the mortgage, upon the ground 
of their being equivalent to a re-delivery of the deed. 

Per. Cur. unanimoufly. Rule for a new trial difcharged» 



Campbell verjus Hall, 

^TtHIS cafe was very elaborately argued four feveral times; 
and now on this day Lord Mansfield dated the cafe, and 
delivered the unanimous opinion of the court, as follows : 

This is an action that was brought by the plaintiff James Camp* 
helU w^o is a natural born fubjeft of this kingdom, and who, 
upon the 3d of March 1 763, purchafcd a plantation in the 
ifland of Grenada : and it is brought againd the defendant 

William 
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U^I/iam Hail, who was a coUedior for his Majcfty of a duty of 1774. 
four and an half per cent, upon all goods and fugars exported 



from the ifland of Grenada^ And the a£lion is brought to recover ^g,fus 
back a fum of money which was paid, as this duty of four and an Hall. 
half ^^r cent*^ upon fugars that were exported from the ifland of 
Grenada^ by and. on account of the plaintiff. The adion is an 
a£lion for money had and received ; and it is brought upon this 
ground; namely, that the money was paid to the defendant 
without any confideration ; the duty, for which, and in refpeA' 
of which he received it, not having been impofed by lawful or 
fufficient authority to warrant the fame. It is dated by the 
fpecial verdi£t, that that money flill remains in the hands of the 
defendant, not paid over by him to the ufe of the king, but con- 
tinued in his hands, and fo continues with the privity and con-^ 
fent of his Majcfly's Attorney General^ for the exprefs purpofe of 
trying the quedion as to the validity of impofing this duty. 

It came on to be tried at Guildhall^ and of courfe, from the 
nature of the quedion, both fides came prepared to have a fpecial 
vcfrdiQ ; and a fpecial verdi£l was found, which dates as follows. 

That the ifland of Grenada was taken by the Britijb arms, in 
open war, from the French king. 

That the ifland of Grenada furrendered upon capitulation^ 
and that the capitulation on which it furrendered, was by re- 
ference to the capitulation upon which the ifland of Martinique 
had before furrendered. 

The fpecial verdift then dates fome articles of the capitulatidni ^ 
and particularly the 5th article, by which it is agreed, That 
Grenada fhouid continue to be governed by its prcfent laws 
until his Majcdy's further pleafure be known. It next dates 
the 6th article ; where, to a demand of the inhabitants of 
Grenada^ requiring that they (hould be maintained in their 
property and eflt:6ts, moveable'and immoveable, of what nature 
focvcr, and that they fliould be prefer ved in their privileges, 
rights, honors, and exemptions ; the anfwer is, the inhabitants, 
being fuhjeEls of Great Britain y will enjoy their properties and 
privileges in like manner as this other his MajeJifsfuhjeBsxn 
the- other Britijh Leeward IJIands : fo that the anfwer is, that 
they will have the confequenccs of their being fubjedls, and that 
they will be as much fubje£ts as any of the other Leeward 
IJlands. 

Then it dates another article of the capitulation ; wz. the 
7th article; by which they demaod| that they (hall pay no other 

duties 
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1774* ^^^^^^ ^^^^ ^^^^ ^^^y ^^<^re paid to the French king; that the 

•— capitation tax (hall b^ the fame, and that the expences of the 

^^ w"'^ courts of jufticc, and of the adminidration of government, (hould 
Hall, be paid out of the king's demefne : in anfwer to which they are 
referred to the anfwer I have ftated, as given to the foregoing 
article; that is, being fubjeQs they will be entitled in like 
manner as the other his Majejly^ s Juhje5ls in the Britijb Leeward 
IJlands. 

The next thing dated in the fpecial vcrdift is, the treaty of 
peace figned the \o^ FehruQvy^ 17^3* ^"^ it dates that part 
of the treaty of peace by which the ifland of Grenada is ceded 1 
and fome claufes which are not at all material for me ta date. 

The next indrument Ts a proclamation under the great feal, 
bearing date the 7th of OEiober^ I7^3> wherein amongd other 
things it is faid as follows : 

Whereas it will greatly contribute to the fpecdy fettling our 
faid governments, of which the ifland of Grenada is one, that 
our loving fubjefls (hould be informed of our paternal care for 
the fecurity of the liberties and properties of thofe who are and 
(ball become inhabitants thereof: we have thought fit td publi(h 
and declare by this our proclamation, that we have in our lettert 
patent under our great fcal of Great Britain^ by which the faid 
governments are condituted, given exprefs power and direBioh 
to our governors of the faid colonies refpeflively, that fo foon 
as the date and circumdances of the faid colonies will admit 
thereof, they (hall, with the advice and confent of the members 
of our council fummon and call general afiemblies, within the 
faid governments rcfpe£t;ivcly, in fuch manner and form as if 
tifed and dire£^ed in thofe colonies and provinces of America^ 
which are already under our immediate government ; and we 
iiave alfo given power to the faid governors, w*ith the confent of 
our faid counciisi and the reprefentatives of the people to be 
fummoned as aforefaid, to make, conJUtuie^ and ordain laws, 
ftatutes, and ordinances, for the public peace, welfare, and good 
goveroment of our faid colonies and the inhabitants thereof, as 
near as may be. agreeable to the laws of England^ and under 
"^ fuch regulations and redridions, as are ufed in our other coh> 

pies. 

' The next indrument dated in the fpecial verdift, is the letters 
patent under the great feal, or rather a proclamation, bearing 
4ate the a^ih March^ 1 764 ; wherein, the king recites a furvey 
wA diyiCon of U)^ ceded ifla{idsy and that he had ordered then» 
• . to 



MICHAELMAS TERM If Geoivge III, £. /!. 907 

lo be dUvIdcd into allotments, as an invitation to purchafers 1774. 

to come in and purchafe upon the terms and conditions fpecified ""• 

ia that proclamation. , ^''v^^*'^'' 

The next inilrument dated, is the letters patmt under the HiiLt^ 
great feal, bearing date the 9th of Aprils X7<$4* In thefe letters 
tfaore is a commiflion appointing General Melxnlle governort with 
a p$wir tMifummon an aJfemHy as foon as the ftate and circum- 
fiances of the ifland would admit, and to make laws with con^ 
lent of the gdvernor and council, with reference to the manner 
of the other aflemblies of thfe king's provinces in America. 
This inftrument is dated the 9th of Aprils *764- The governor 
arrived in Grenada on the 14th December ^ 1764, and before 
the end of the year 1765, an aflcmbly a£Uially met in the 
ifland of Grenada. But before the anival of the governor at 
Grenada^ indeed before his departure from London, there is 
another inftrument upon the validity of which the whole quedion 
turns, which indrument contains letters patent under the grea( 
feal, bearing date the 20th July^ 1764. Wherein, the king re- 
citing, that whereas, in Barbadoes^ and in all the Briti/b Leeward 
Iflands^ there was a duty of four and an half ^ cent, upon all 
Aigars, &r. exported; and reciting in thefe words; that whereas 
it is reafonable and expedient, and of importance to our other 
fugar illands,. that the like duty (hould take place in our faid 
ifland of Grenada; proceeds thus: we have thought fit, an4 
3ur royal will and pleafure is, and wc do hereby, by virtue of 
our prerogative royal, order, dire£l, and appoint, that from 
and after the 29th day of September next enfuing the date of 
thefe prcfcnts, a duty or impoft of four and an half per cent, 
in fpecie, (hall be raifed and paid to us, our heirs and fuc- 
ceiTors, upon all dead commodities, the growth and produce of 
our faid ifland of Grenada, thnt fliall be flapped ofl* from the 
fame, in lieu of ail cujloms and import duties, hitherto colieSed 
upon goods imported and exported in(o and out of the fai4 
ifland, under the authority of his mod Chridian Majedy. ,; 

The fpecial verdi£l then dates that in fad this duty of four 
and an half per cent, is paid in all the Britijh Leeward IJlands^ 
and fets forth the feveral a<Sls of aflembly relative to thefe dutiest 
They are public a£ls : therefore, I fhall not date them ; as any 
gentleman may have accefs to them ; they depend upon diflerenf 
circumdances and occafions, but are all referable to thofe duticf 
in our iflands. This> with what I fet out with in the opening| 

is 
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1774* ^^ ^^^ whole of the fpecial verdict that is material to the q^& 
— — tion. 

^* w/m*^*^ The general qucftion that arifes oat of all thefe fafts found by 
Hall* the fpecial verdiA, is this; whether the letters patent under the 
great feal, bearing date the 2otb Juiy^ 1 764, are good and valid 
to aboltfli the French duties ^ and ^n lieu thereof to impofe the 
four and half per cent, duty above Qtientionedj which is paid ill 
aU the Britiji Leeward JJlands ? 

It has been contended at the bar, that the letters patent wtc 
void on two points ; the Jirft is, that although they had been 
mad^ before the proclamation of the 7th OBober^ I7^3> 7^ 
the king could not exercife fuch a legiflative power over a con- 
quered country* 

Tht/econd point is, that though the king had fufficient power 
and authority before the 7th Offober, 1763} to do fuch legif* 
lative a£l, yet before the letters patent of the 20th Julj^ 1764, 
he had divefted himfelf of that authority. 

A great deal has been faid^ and many authorities cited relative 
to propofitionS) in which both fides feemto be perfedily agreed; 
and which, indeed are too clear to be controverted. The ftating 
ibcne of thofe propofitions which we think quite clear» will 
lead us to fee with greater perfpicuity, what is the queftion up« 
en the firft point, and upon what hinge it turns. I will date 
the propofitions at large, and the firft is this : 

A country conquered by the Britijb arms becomes a dominion 
of the king in the right of his crown ; and, therefore, necefiarily 
fubjc£l to the legiflature, the parliament of Great Britain* 

The 2d is. That the conquered inhabitants once received 
under the king's protedton, become fubje£bs, and are to be 
univerfally confidered in that light, not as enemies or aliens* 

The 3d, That the articles of capitulation upon which the 
country is furrendered, and the articles of peace by which it 
is ceded, are (acred! and inviolable according to their true intent 
and meaning. 

The 4th, That the law and legiflative government of every 
domiiuon» equally affeds all perfons and all property within the 
Koiifi tkereof \ and is the rule of decifion for all queftions which 
arife thefe* Whoever purchafcs, lives, or fues there, puts him- 
fclf under the law of the place. An Englijhman in Ireland^ 
Minorca^ the JJle of Alan, or tlie Plantations^ has no privilege 
diftinft from the natives* 

The 
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The 5tls That the laws of a<conquered country continue iif *774» 
force, iintil they are altered by the conqueror ; the abfurd ex- * 

ceptton as to Pagans^ mentioned in Calvin*s cafe, (hew^ the uni*- yerju$ 
v<rfaliry and antiquity of the ifiaxim. For that di(lin£lion 
could not exift before the Chriflian sera; and in all probability 
arofe from the mad enthufiafm of the Croifades. In^ the prefent 
cafe the capitulation exprcfsly provides and agreed, that they (hall 
continue to be governed by their own laws, until his majedy's 
further pleafure be known. 

The 6th, and laft propofition is, that if t)ie king (iiid wheii 
1 fay the king, I always meaii the king without the concurrence 
of parliament,) has a power to alter the old and to introduce new 
laws in a conquered country, this legiflation being fubdrdinate,* 
that is, fubordinate to his own authority in parliament, he cannot 
make any new change contrary to fundamental principles : he can- 
not exempt an inhabitant from that particular dominion ; as fof 
indance, from the laws of trade, or from the power of parliament^ 
or give him privileges exclufive of his other fubje£ls ; and fo iii 
many other indances which might be put. 

But the prefent change, if it had been made befo'ti the 7th 
Ocfober 1763, would have bceii made recently after the ccflion 
of Grenada by treaty^ and is in itfelf mod reafonablci equitable^ 
and political ', for it is putting Grenada^ as to duties, on the fame 
footing with all the Britijb Leenvard IJlands. tf Grenada paid 
jfT.ore it would have been detrimental to her; if lefs, ik mud ht 
detrimental to the other Leeward Jflands : nay^ it wdiild havd 
been carrying the capitulation into etecution, which gave th6 
people of Grenada hopes, that if any new tax was laid on, their 
cafe would be the fame with their fellow fubjefts in the othe^ 
Leeward IJlands. 

The only quedion then on this firft point is, Whether the 
king had a power to make fuch change between the loih ct 
February^ I/^Sj ^^<^ ^^Y ^'^^^ treaty of peace was figncd, and the 
7th OBober, 1763 ? Taking thefe proportions to be truer which 
I have dated ; the only quedion is, Whether the iing had of 
tlm/e/fthTit power ? 

It is left by the conditution to the king's authority to grant 
or refufe a capitulation : if he refufes, and puts the inhabitants 
to the fword or exterminates them, all the lands belong to him. 
If he receives the inhabitants under his ptote£tion and grants 
them thfcir property, he has a power to fix fuch terms and con- 
ditions as he thinks proper. He is intruded with liiaking the 
Vol. I. P treaty 
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treaty of petice : he may yield up the conqucfti or refain it upon 
\f\i2X, terms he pkafes. Thefe powers no man ever difputed^ 
neither has it hitherto been controverted that the king might 
change part'or the whole of the law or political form of govern* 
ment of a conquered dominion. 

To go into the hiftory of the conqoells made by the crowa 
of England. 

The conqueft and the alteration of the laws of Ireland have 
been varioufly and learnedly difcufltd by lawyers and writers of 
great fame, at different periods of time : but no man ever faid, 
that the change in the laws of that country was made by the 
fAsrliament of England: no man ever fatd the crown could not 
do it. The fa£l in truth, after ail the refearches which have 
been made, comes out clearly to be, as it is laid down by Lord 
^^A.Jt^ Chief Juilice Vaughan^^ that Ireland received the taws of 
England^ by the charters and commands of Hen. 2, king 
Jchny Hen. 3. and he adds an et catera to take in Ed. i. and 
the fubfeqnent kings. And he (hews clearly the miftake of. 
imagining that the charters of the 12th of John^ were by the 
afient of a parliament of Ireland. Whenever the iirft parliament 
was called in Ireland^ that change was introduced without the 
interpo&tion of the parliament of England; and muftf therefore^ 
be derived from the crown. 

Fblr. Barrington is well warranted in faying that the ftatkite of 
Wales^ 1 2th Ed. lit, is certainly no more than regulations made 
by the ling in his council, for the government of Wales^ which 
the preanible fays was then totally fubdued. Though, for va« 
rious political purpofes, he feigned Wales to be 7^ feoff oi hit 
crown } yet he governed it as a conquejl. For Ed. 1 ft never 
pretendc:d that he could, without the ailent of parliaTment, make 
laws to bind any part of the realm. 

Berwtclj after the conqueft of it, was governed by charten 
from the crown without tlie interpofuion of parliament, till chd 
tcign of Jac. xft. 

All the alterations in the laws of Gafcony^ Guienne^ and 
Calais^ muft have been under the hng% authority ; -becaufe all 
the a£ls cf parliament relative to them are extant. For they 
were in the reign of Edward 3d, and all the a£ts of parlia- 
ment of that time are extant. There are fome afls of par- 
liament relative to each of chefe conquefts that I have named^ 
but none for any change of their laws^ and particularly with re- 
gard 
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Ifard to Calais, which is alluded to a8 if thdt laws weteco)!- 1774* 
fiderctd as given by the crown. 



Bcfides the ganrifon, there are inhabitants, property, and farads ^,^ 
io Gihraltar .• ever Gnce that conqueil the king has made orders Ca**^- 
and regulations fuitable to thofe M^ho live, Vfc. or trade, or enjoy q^^ ^^ 
property in a gdrrifon town. 

The Altornej General alluded to a Variety of inftaocei, Ud H^'^'^e^ 
feveral very lately, in which the king had exercifed legiflatioQ 
tn Mimrca : there, tliere are many inhabitants, much propertyt 
tad trade. If it is faid, that the king does it a^ coming in tbp 
place of the king of Spaifj^ becaufe their old conftitution remaini^ 
the fame -argument holds here. For befoie the yth OStober 1763, 
the original conditution of Grenada continued, and the king 
fiOod in place of their former fovereign; 

After the conqueft of Neiv Tork, in which ino(l of the old ifgmnrh 
Dutch inhabitants remained, king Charles 2d changed the 
forni of their conftitution and political government \ by granting 
k to the duke of iTori^ to hold of his crown. Under all the re« 
jj[uIations contained in the lettei-s patent. 

It is not to be Wondered at that an adjudged cafe in polkit ha$ 
toot been produced; No qucdion wa^ ever darted before, but 
that the king has a right to^ legiflitive authority over a con* 
quered countiry; it was ticveir denied in Weftmnjler»hall i it 
tiever was quedioiied iii parliament. C^l^'s Report of the air^ 
guments and refolUtions of the judged in Oalvin*t cafe, lays k 
down as clelr. If a king (fays the book) comes to a kingdom by 
iconqued, he may change and alter the laws of that kixigdom ; 
but if he comes to it by title and defceht, he cannot change the 
laws of himfclf wilhout the coilfeut of parliament^. It is plain t^x^^^Sk 
he alludes to his own countlry, becaufe h^ alludes to a countrjr 
\ii'here ther^ is i> pailiament. 

The authority alfo of two great names has be^h citied, Who 
take the proportion for granted* In the year 1722, the aflembly 
of Jamaica being refra£tory, it was referred to Sir Philip Torkg 
And Sir Clement IVearge^ to knoW << what could be done if the 
^ aSembly fliould obdinately continue to withhold all the ufual 
•^ fupplies." They reported thus : " If Jamaica was dill to bd 
*' confidered al a conquered ijlahd^ the king had a right to Uvf 
^ taxes upon the inhabitants ; but if it was to be confidered in. 
*^ fikcfame light as the other colcnieSf no tax could be impofed 
*^ on the inhabitants but by an ajfmlly tf the tfland^ or by an 
■* oB of parliament^ 

P 2 They 
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1774. They confidcred the diftioflion in law as clca»> and an indif* 
putabie confcquence of the ifland being in the one (late or in 
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vtrfus ^c Other. Whether it remained a conqiteit, or was made a 
C'Mf- colony they did not examine. 1 have upon former occafions 
traced the conftitution of Jamaica^ as far as there are papers and 
records in the oilicesi and cannot find that any Spaftiard remain- 
-^ cd upon the ifland fo late as the redoration; if any, there were 
very few. To a qutftion I lately put to a perfon well informed 
and acquainted with the country, his anfwer wasj ttiere were no 
Spanijh names among the white inhabitants) there were among 
the negroes. King Charles 2d by proclamation invited fcttlers 
there, he made grants of lands : he appointed at firft a governor 
and council only : afterwards he granted a commifTion to the 
governor to call an afl'embly. 

The conftitution of every province, immediately under the 
kingi has arifen in the fame manner; not from grants, but 
from commifliotis to call aO'cmblies : and, therefore, all the S/a« 
niards having left the ifland or been driven out, Jamaica from 
the firit fettling was an Etiglijk colony^ who under the authority 
of the king planted a vacant iOand, belonging to him iti right of 
his crown ; like the cafes of the ifland of St. Helena and St. John^ 
mentioned by Mr. Attorney General. 

A maxim of cbnftitutional law as declared by all the judges in 
Calvin^s cafe, and which two fuch men, in modern times, as Sir 
Philip Torke and Sir Clement If^earge, took for granted, will 
require fome authorities to fhake. 

But on the other fide, no book, no faying, no opinion has been 
cited.) no inftance in any period of hiftory produced, where a 
doubt has been raifed concerning it. The counfel for the plain- 
tiff no dcmJbtUboored this point from a diffidence of what might 
oe our opinion on the fecond queftion. But upon the fecond 
point, after full conGderation we are of opinion, that brfarg the 
ktters patent of the aoth July, 1764, -the king had precluded 
himfelf from the exercife of a legiflative authority over the ifland 
of Grenada. 

The firft and material indrument is the proclamntion of the 
7th 08ober^ 17^3- See what it is that the king there fays, with 
what view, and how he engages himfelf and pledges his word. ' 

" For the better fccuricy of the liberty and property of ^tbofe 

<' who are or ih all become inhabitants of our ifland of Gr/iuR^/y, 

• «< we have declared by this our proclamation, that wc have 

'< commiGioned our govesnor (as foon as the itate and circum- 

♦* ftances 
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■ ** (lances of the colony wij! admit,) to call an aj/hnb/y to efiaSl 1774* 

^ laws.** &c. With what view is this made ? It. is to invite ' 

I 1 • 1 Hail 

-fettlers and fubjefts : and why to invite ? That they might tlunk verfiis 
their properties, i^c, more fecure if the legi flat ton was veftcd in 
an aflembly, than under a governor and council only. 

Next, having clt.jbliflKd the conftitution, the proclamation of 
the 20th Alarcby 1764, invites them to come in as purchafjrs: 
in further confirmation of all this, on the 9th Aprils 1764, three 
months before jfifijy an .a£lual commiflTion is made out to the 
governor to call an aflembly as foon as the ftatc of the ifland 
would aiimit thereof. You obferve, there is.no refervationin the 
proclamation of any legiflature to be exercifed by the ki/fg^ or by 
the governor and council under his authority in any manner, 
until the "^aflembly fhpuld meet ; but rather the contrary: for 
ixrhacever con(lru£l!on is to be put upon it, which, perhaps, may 
be very dilHcult ihrougii all the cafes to which it may be ap« 
plied, it alludes to a government by /aws in betngy and by 
courts of jufticc, fiot by a /^^//7^/iW authority, until an aflem- 
bly (hould be called. There dees not appear from the fpecial 
verdifl, any impediment to tlie calling an aflembly immediately 
on the arrival of the governor, which was in December^ ^7^4* 
But no aiTembly was called then or at any time afterwards^ till 
the end of the year 1765. 

We therefore think, that by the two proclamations and the 
commiflion to governor Melville^ the king had immediately arid 
irrer^v^rtir^j grar.tcd to all who were or fhould become inhabit- 
ant;, or who had, or ftwuld acquire property in the ifland of 
Grenada^ or more generally to all whom it might concerny iha^ 
the fubordinate legifluion over the ifland (hould be exercifed by 
an aflembly with the confent of the governor and council, in 
like manner as the other iflands belonging to the king. 

Therefore, though the abolifliing the duties of the French king 
and the fubfliruting this tax in its (lead, which according to the 
finding in this fpecial verdict is paid in all tne Britijb Leeward 
IJlandsy is juft and equitable with rcfpcdk to Grenada itfelf 
aiid the other Britijb Leeward JJlands^ yet, through the inat- 
tention of the king's fervants, in inverting the order in which the 
indruments fliould have pafled, and been notorioufly publiflied, 
the lad a£t is contradictory to, and a violation of the (irfl, and 
is, therefore, void. How proper foever it may be in refpedt to the 
obje£t of the letters patent of the 20th July^ 1764, to ufc the 
wonb of Sir Philip Torke and Sb Clement Wearge^ •♦ it can only 

P 3 -'* now 
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* *« parliament cf Great Britain.'^ 
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,^nj9$ The confeijtteiice i$, judgment mud be givep for the plaintift 



«^«- •*' < 



Eldridge v^fyifi Knott and Others. 

T tPON (hewing caufe why a new trial ihould not be (rranted 
Hirttnigth in (his cafe, Mr. Juftice AJbhurft reported from Baron Eyra 

^ch!^pe. ^^ fellow? : this va$ an adton of trefpafs for breaking and enter* 
^he!Si "*S ^^ plaintiflF's hpufe, and dcftfoying bU goods, yici not 
#nimitati. ^iltj. Verdi£l for thp plain tiflF. 

JJJ:^^ The defendants were bailiffs of Dennis Rc^ie, Efq. ; lord erf 
'■*'**"''ferthe mandr pf Eajl Suderly and Loclerly in the coui\ty of /f^////^ 
nota^^/fk ^^^ ^^^ trefpafs complained of, was for taking a ^iftrefs for quit- 
^^"^^^1?^ rents due to the lord, in right of this manor. Upon evident 
prefuine a it appeared, that till the the year 1736, a quit rent had been re- 
Sfin^iSh- f^^^^^T P^*d ^^ ^ «fpcaiyc lords of this mapori for the tene^i 
innitofa' ment in quefUon. That in the year 1738, a demand was made 
? - P°.* andrefttfed; fince which tm^ there had been . no further de^ 



I, pot bad any payment been made^ til| within thefe few 
years, from the. year 173d to the time pf theprefent adiom 
That iq 1736, an a£tion was tried between the lord of the 
jBianqr, and the owner of th^ tenement in queflion, for cutting 
down two timber trees {Rowing hereon ; when a verdi^i was 
^tten for -the tenant r fince which the owners of tbe tenement 
in queftiop haul refufed to pay thi^ quit rent^ or (o attend the 
|ord*8 court. 

Upon thefe fa£ls Mr. Baron Eyre ^a$ of opinion^ that though 
4the claim oS the defendant was not barbed by the^/i/. of liml* 
tations, yet, that a non«»payment an4 acquiefcence for 37 years, 
^iras a fuffictent ground to prefume a releafe or extinguifliment 
|>rtfae i}uit«rcnt ; and left it to the jury to fay, whether, upoa 
the evidence, they would or would not prefume it was fo re* 
leafed gr extinguifiied : and the JMry found it was. 

Mr. Bti/Ur had moved for a new trial upon the ground of 
^his being 1^ mi(dire^ipn p( the judge, and that the verdiQ: wa^ 
againft evidence* 

Mr. Serjeant Davy and Mr. Kiriy fhtwtd for caufe ; tbtf 
fhough there was no cafe ex^flly in point, yet by analogy to the 
ffcafontng anddeciCon of the court in a variety of cafes, the di* 
tvAmxoit the jud|e in this e^j 'ifas dearly a ri^ht direaioik 

In 
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Ifi I. Burr. 434. a cafe is cited hj the court, where payment of 1774. 
a bond was prefumed within 18 years. So in ^0. War, cir- '^ ^ 

comftances may make it reafonable to refufe an information ^^ff, 
nvithin 20 years. Even a grant from the crown has been pre- K.^©*''* 
fumed, .which mu(t be by matter of record^ though fuch record 
did not appear *. •/^Miy- 

In this cafe there has been an acquiefcence for 34 years, and verfusfi^ni- 
fuch acquiefcence not merely tacit^ but after a demand made ^* •««*tioa, 
and a refufal given : therefore the defendant ought to (hew fomo.. 
reafon why, after fuch refufal, no fubfequent demand was made^ 
till juft upon the eve of the prcfent action ; or the court will 
think, with the judge who tried the caufe, that there is ground 
to prefumc he has releaf^rd his right. 

Mr. Mausfieid^ contra. In all the inftances which have been 
mentioned, the length of time has been accompanied with cir* 
cumftances: but here there are no circumftances ; pnly mere 
non-payment- On the other hand, the quit*rent had been re- 
gularly paid till the year 1736* In 1738 it is demanded, and 
a refufal given ; but the demand, at that time, is a (Irong proof 
chat no conveyance or rcleafe of it had been made iince the laft 
payment ; if tliere had been, the tenant would have affigned it as 
a caufe of refufal ; but no fuch reafon is aiCgned. If no circum- 
ftances appear, the fa£l of non-payment alone is not of itfelf a 
^ Sufficient ground to fupport the prefumption contended for \ if 
it were, the (latute would be of aoeflFe£l s|t all. 

Lord Mansfield (lopt him« The (latute of limitations is a 
pofitive bar from length of time ; and operates fo concluCvely^ 
that although the jury and the court are fatisfied that the claiin 
fet up fubfilts, yet they are bound by the i^atute to defeat the 
claim. 

There are many cafes not within the ftatute, where from a 
principle of quieting pofTeflion the court has thought that a jury 
(hould prefume any thing to fupport a length of pofleflion. 

Lord CoiwE fays fomewhere, that an aft of parliament may be 
prefumed ; and of late it has been held, that even in the cafe of 
the crown, which is not bound by the (latutes of limitation, ^ 
grant may be prefumed from great length of poflefliom (t was 
fo done in the cafe of the corporation of Hull and Horner • •; npt ^ 
that, in fuch cafes, the court really thinks a grant has been nude ; lo^.' ' *'^'' 
becaufe, it is not probable a grant (hould have exifted, withont 
its being upon record ; but they prefumc the faft, for the pur- 
Ipofe and from a principle of quieting the po^effion. 

P^ Bo; 
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I jy/^^ But there is no inftance of fetting up any length of time within 
the limitation fixed by the (tatute, as a iar to the demand : and 



f 



V^fi^^ in cafes of qi|i^rcnts, liice the prefcnt, the rcafqn for carrying 
1^¥917». back the limitation to the period fixed, by the llatute, namely 
50 yearSf fs ^he fltrpnger j^ becaufe the conOderation is fo trifling, 
Though if a real ground for fuppofing a relcafe or extingQi(h« 
ment appeared* the fmallnefs of the claim would have pp weight. 
But in this cafe there ^ is piere length of timc^ which, barely as 
Jucb^ ought not to be received as a bar .: and if foj the cafe 
ftands without s( pretence for fupppGng a rcleafe or extinguilhr 
inent. Beca^fe, on the other hand, the exa£t time when the 
payment was fir(l refufcd is in proof ; and further, the real 
or more probable ground of fuch refufal appears ; namely, that 
(he tenant had fucceeded in an a£Vipn between him and his lord ; 
pot that the lord had releafed it by any conveyance, or the like : 
^d if ioi it might be a good while before the lord might thinly 
proper to bring an aflion for half a crown* Therefore I am of 
opinion, that, ppon the evidence, it ought not to have been left 
Xo a prefumption of laW| within a ]efs tinae than the period 
^ fixed by the ftatute. 

AsTPN Juftice. A prefumption from mere length of time, 
yrhich is to fupport a right, is very different from a prefump- 
fion to defeat a right ; here, the prefumption is to defeat the 
fight of the lord to a fmall payment of half a crown, within the 
50 years limited by the ftatute \ and therefore, upon mere length 
pf time, unaccompanied with other circumflances, fuch lijnita- 
tion ought not to be altered and another fct up. Bcfidcs, in 
this cafe, there is reafon to fay, that a dilTcrent foundation of 
refufal, than that which it is contended (hould be prefumed, 
appears ; which is, tha,t the tenant had defeated ihe lord ia 
a law-fuit depending between ihem : therefore, I am of opiniqa 
that the prefumption is defe£livf, and that a new trial iliould 
^e granted* 

Mr. Juflice Wllles^ and Mr. Juftice AJhhurJly were of the fame 
ODiniqi). 

Per Cur. Rule for a new trial made abfolute. 
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1774- 

PoE cxdim. FisHAR and Wife, and Taylor and Wife, thurjday^ 

verjus Prosser. 

I 

TlPONa rule to fliew cnufe why -a new trial (hould not be 3^7w«fole 
granted in this cafe, Lord M^nsfie/d repotted as follows : ruptcd pc^^' 
' This was an fjeftmcotljroucht by the plaintiff for an undivid- ^^^'®" ^y 
cd moiety of certain lands in hnficld^ in^the county of Middlejex. cemmM, 
The leflbrs of the plaintiff claimed title under Mary Taylor, who ^ccoun't to' 
was tenant in tail in common, of the lands in que (lion, with or Hemand 
her fifter under the will of one Perkins. The fifler was married dSi^VeTup 
to Stevens, after which, in the year 170J, there wa$ a deed of *>y |»'s «w- 
partition, between Afary Taylor and Stevens, for the life of a fuffici<«t 
$tevens ; by which deed all the lands in Enfield wcrq allotted to f ^?""^ ^^ 
him, and under which he enjoyed them till the year 17349 when prefumcm 
he died : Mary Taylor died fomc years before. ' if'^i'^f' 

From the year 1734, one tenant in common namely, the wife tenant. 
of Stevens, had been in the fole poffeffion of thefe lands, with- 
out any claim or demand by any perfon or pcrfons claiming under 
Mary Taylor, deceafed, the other tenant in common. Uoa^ual 
qufier was proved ; but upon the circumftances, I left it to the 
jury to fay, whether there was not fufEcient evidence before them 
toprefume an aclual onfier; and fuppofing there was an afli/al 
oujler, in that cafe, the leffors of the plaintiff were barred by 
the (latute of limitations. The jury found that there ws 
fufficient evidence to prefume an adlual ott/ler. 

Mr. Dunni/tg and Mr. Barnes, for the plaintiff. It is a gene- 
ral rule of law, that the poffelBon of one tenant in common, is 
the poffeffion of both ; and there is no ground for any di(lin£lion 
in this cafe, fo as to take it out of the general rule. If zn 
oBualottJler had been proved, the cafe would have been dife- 
rent. But here, no evidence whatfoever is given of any a£hial 
pufter, or of a tortious poffeffion : on the contrary^ it appear^ 
that the poffeffion was only by permiffion of his companion, and 
as a confequence of fuch permiffion he received the rents and 
profits. But the bare perceptionof rents and profits, is no oujler; 
and without zn aHual oujler, the ftatute of limitations is no bar ' 
againft a tenant in common. To this purpofe they cited Reading 
verfus Royjlon, 2 Sali. 423. reported likewif^ in z Lord Raytn. 
i'^o, Fairclaim ex dim. £/»/y^/i verfus Shackleion. Eajl. \o Geo, 2* 
fcported Clicc in 5 -j?wrr. 2,604. ^^i '>» 2 Blackfione Rep. 690. 

Mr. 
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1774. Mr. Wh/Iacf ztid Mr. JVldmore, contra^ for the defendants^ 

" ■ ■ " admitted, that where there is no etffitfr, the ftztute of Hmitatioot 

'^'an<r* does not bar the other tenant in common. But here the jury 

Tayio« have found an ailual otiflery^ and the only queflion is, whether 

Vh^lti. they were warranted in fo doing. — As to the cafeof^mg^ 

' verfus ShackletoH^ no expulfion or oujltr was found in that cafe % 

the fingle queftion was, whether the plaintiff was barred by the 

ftatute of limijtations, after a poiTeflton of 26 years ; and the 

court held he was not : but Lord Mansfield there faid, if a qaef- 

tion had been made at the trial, whether the plaintiff was wfted^ 

it might have been a faA to have been left to the jury. Here 

the queftion was made, and thejrircumftances left to the jitry 

were fufficient in point of law for them to prefume an aBual 

•ujter \ namely, an uninterrupted poffeflion and receipt of the 

rents and profits for 40 years. To this point they cited 

ZlMod. 658, 659. I Lord Raym. 310. 

Lord Mansfield. It is very true that I told the jury, they were 
warranted by the length of time in this cafe, to prefume an ad* 
ver/e pofleflion and otefier by one of the tenants in common, of 
his companion ; and I continue dill of the fame opinion— Some 
ambiguity feems to have arifen from the term *' aBual imfterl^ 
as if it meant fome a£t accompanied by real force, and as if a 
turning out by the (houlders were neceffary. But that i$ not 
fo. A man may come in by a rightful poffc^ffion, vckA yet hold 
oyt,x adverfelj without a title. If \\t does, fuch hoMing Qver, 
under circumRances, will be equivalent to an aRua! oufier. For 
inftance, length of pofllflion during a particular eftatc, as a 
term of one thoufand years, or under a leafe for lives, as long 
as the lives are in being, gives no title : But if tenant pur autre 
wi bold over for 20 years after the death o{^uy qm vU^ fuch 
holding over will in ejectment be a complete bar to the remain- 
der man or reverfioner ; becaufe it was adverfe to his title* So 
Hi the cafe of tenants in commons the poffeflion of one tenant 
in common, e9 ncmine^ as tenant in common, can never bar hts 
companion ; becaufe fuch pofleOion is not adverfe to the right 
of his companion, but in fupport of their common title; and 
by paying him his fliare, he acknowledges him co-tenant. Nof 
indeed is a rtfitfal to pay of iJ/J'^fufiicient, ivlt/^wt denying his 
fkle. But if, upon demand by the co tenant of his moietyt the 
other denies to pay^ and denifs his title^ faying he claims the 
whole and will not pay, and continues in poffeflion ; fuch pof« 
fefliou is adverfe and oufter enough. The queftion then is» 
^hctlier the poffeflion in diis cafe^ after the d^ath of Stevens^ 

ID 
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ia ib$ year 1734 ; that is» after the particular elUte ended| was 1774. 
a pofleflum as tenant in common, eo fwnine or adverfe ? ' - 

It it fi poflcflion of near 40 years, which is more than qua* and 
druple the time givfn by the ftatute for tenants in common to '^^^^* 
bring their a^ion of account if they think proper; namelyi Promsa* 
ps years : But in this cafe no evidence whatfoever appears of 
puay account demanded, or of any payment of rents and profits^ 
or of any cbim by the leflbrs of the plaintiff, or of any acknow^ 
led^ment of the title in them, or in thofe under whom they would 
now fet up a right. Therefore I am clearly ofx)pintop, as I was 
at the trial, that an undifturbed and quiet poflcflion for fuch a 
length of time is a fufficient ground for the jury to prefume ao 
pSidoJ ou/lerf and that they did right in fo doing. 

jifion Juftice. There have been frequent difputes as to how 
far the poflcflion of one tenant in common fliail be faid to be the 
pofleQion of the other, and what a£ls of the one fiiall amouiit 
to an aSltta/ oujler of his companion. As to the fir(l| I think it 
is only where the one holds poflcflion ^ fucb^ and receives the 
rents and profits on account oi both, WithrefpeA to the fecond, 
if no oBual otiftur is proved, yet it may be inferred from circum- 
ftances, which circumftanccs are matter of evidence to be left to 
% jury. Now in this cafe, there has been ^foli and quiet poflet- 
(ion for 40 years, by one tenant in common only, without any 
demand or claim of any account by the other^ and without any 
payment to him during that time. What is adverfe pofl*e(&on 
pr oujler^ if the uninterrupted receipt of the rents and profits 
without account for near 40 years is not ? 

Willes Jujlice. This cafe muft be determined upon its own 
fctrcumilances. The poflTeflion is a pofleflion of 16 years above 
the ao prefcribcd by the (latute of limitations, without any 
claim, demand, or interruption whatfoever ; and therefore, after 
a peaceable pofleflion for fuch a length of time, I think it would 
be dangerous now to admit a claim to defeat fuch pofleflion. 
However ftri£l the notion of a8ual oufter may formerly have 
been, I think adverfe poflcflioa is now evidence of aEiual oufitr : 
and therefore entirctly agree that under the circumflances which 
appeared at the trial, it was very properly left to the jury to pre. 
fvLtnc an affual oujler in this cafe. 

AJbhurJl Jufticc. I am entirely of the feme opinion. Here is a 
pofleflion of near 40 years, without any claim by the leflbrs of the 
plaintiff to a (hare of the rents and profits, and without any ac- 
-{uiowledgment of hif righr^ by the other teoant in common. 

After ^ 
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1774. After fo long an acquiefcence I think the jury were well wtit- 
■ .ranted to prefume any thing in fupport of the defendant's tilk> 
ami** *"^ ^^^y might prefume, cither an aBunl ottfler of z conveyance 
Tatior With rcfpecl to the cafe of Fairciaim ex dim. Empfon verfus fi&rf- 
P«o»tii. tieto/jf the prcfciit queflion was not properly before the court in 
that cafe. The fmgle queflion tliexe was, Whether the plaintiiP 
was barred by the (latute of limitations. The poflcllion was a 
pofleflion of 26 years ; but in that cafe it was not left to the jury 
to prefume either an adverfe pofTefTion or an a^ual oujler. That 
facl therefore was not found, and it is not the province of the 
court, but of the jury to prefume facls. But here it was left to 
the jury, and the jury have prefumed an a&ual oujler $ and I 
think that after a quiet uninterrupted and undiflurbed poflefSon 
of 40 years,* they were well warranted in fo doing. 

Rule for a new trial difcharged. 



tvantjday^ ReX VCTJuS CaRTER. 

Mv. a 3d. 

n^KlS was an information in the nature of a quo tvarranU^ 
' againll the dcfend«int, to fiiew by what authority he claimed 
to exercife the office of burgefs of the borough of Porl/moutl. 

The information alleged, and it was admitted in the plea, that 
this office and fraochife of a hurgefs has been, and (liii is, a place, 
office^ and franck'tfe of great trujl and pre-eminence within the 
faid borough, touching the rule and government of the /aid horough^ 
and the adminijl ration of public jujiice. The plea then fet forth| 
that within the faid borotigh there have been, and now of right 
ought to be, an indefinite number of burgejfes. That by a charter, 
(3 Caf. I. the mayor, aldermen, and burgcfl'es were incorporated 
under the name and title of the mayor, aldermen, and burgefles 
of the borough of Portfmoutb, That the charter nominated 
the firil mayor, sind twelve perfons to be aldermen, and then 
grants ^^ that it fliould and might be lawful for the mayor 
** and aldermen, i^c.^ox the major part of them, from time 
>' to time, and at all times then after, for ever, when, and 
^^ as often at> it (hould appear to them to be fit and neceflTary, to 
<< name fo many and fuch perfons to be burgefles as they fhould 
<< pleafe, and to the faid burgeOes, fo chofen, to adminider an 
«« oath for their faithfully executing the faid office of burgefs.'' 
The plea further flated, that this charter was accepted by the 
dicn mayor and burgefles pf thq faid borough, and thot the d»- 

, fendapt 
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fendant on the i8th day of Mny 1751, wzseie^edhy the major 1774. 
Jfart of the mayor and aldermen of ihc faid borough; and that 



l^effire he took upon himfclf to exercifc the place, office, and ^^^^ 
franchife of fuch borgefs, he was duly, and according to the ufage Cartes, 
of the faid borough, fworn into the laid office. 

The replication fet forth other parts of the charter, which 
give the corporation a power to take lands, and to make by-laws; 
and then dated, that the mayor, aldermen, and burgcfTes, or 
the major part of them, from time to rime, (hould have power 
to afiemble themfclves annually, every Monday (evcnm^hi before 
the feaft of Si. Micbae/ the arch-angel; and name one of the al- 
dermen to be mayor. That a court of record was appointed by 
the faid charter, to be held before the mayor, recorder, and al- 
dermen of, y^. or any four of them ; and alfo a court leet to be 
holden before the mayor, or recorder, or aldermen. And that 
tlie mayor and recorder, and every mayor for one year after his 
mayoralty, and three of the aldermen, to be chofen as afore- 
mentioned, (hould be juftlccs in the faid borough. That a court 
of oyer and terminer wds alfo appointed by the faid charter, 
to be held by the mayor, recorder, and three aldermen, as afore-^ 
faid. Laftly, the replication dated that the defendant at the 
time of his fuppofc<l cleclion to be a burgcfs, tsff. was of the 
age of ^ve years and ten months, and no mere. 

Rejoinder. That at the time the defendant was fworn into 
the place, office, and franchife of one of the burgefles, is^c. he 
was of the fu/i age of twenty -on^ years. To this the plaintifF 
demurred. 

Mr. Bullcr^ pro rege. Upon this record there are three qucf- 
tions. id. Whether ihe office of burgefs is a judicial or a mini- 
ilerial office ? adly. If judicial, Whether an infant, fuch as the 
defendant was, is eligible to fuch an office ? 3dly, If minideria), 
Whether an infant, fuch as the defendant was, is eligible to 
fuch an office ? 

As to the JirJ} quedion, it is admitted by the plea, that the 
office of burgcfs is an office of great trujl and pre-eminence^ 
touching the rule and government of the faid borough ^ and the gd* 
mrnif ration of public ju/fice within the fame. This alone is 
decifive that it is a judicial office; for every thing which re* 
lates to the adminidration of public judice is a judicial office. 
But befides this, it appears by the record, that the burgefles are 
to chufe the mayor, who is the principal officer in the borough, 
a judice of peace, judge of the court of record^ of the court leef» 

and 



«K2 MICHAELMAS TtRM i$ ObjoweUI B.tt 

1774» and of the court of oyer and terminen Therefore upon diefb 
*' grounds it isclearly a judicial office. 

mfms '^* Quet^ion^ SuppoHiig this it a judicial office, whether an 

Caxtkb. infant is eligible to it t Mo authority can be cited to flxew that 
he Is eligible, but there are many which decide he is not* Pbvfd. 
iCom. 379.381.— 9 C^. 48. 97* Thcfe authorities fay, an infant 
feems capable of holding fuch offices as do not concern die ad- 
mihiftration of juftice, but only tequire iklll and diligence, fuch 
as the office of park-keeperi forefleri gaoler, ^c* Btit a diftinc 
lion is made with regard to offices of confidence as this is, and 
which does concern the adminiftration of judice. — In ScotnUer 
verfus IValtery cited in Cro. Car, 556. it was held, that the grant 
of the office of an under-jlewardjbip in pofieflion or tevetfion to 
an infant is void ; becaufe he is incapable thereof, not haring 
knowledge to execute it pro commodo regis etpopulL C&^ Liit. 3* bi 
S. P.-^An infant cannot be fwom on an inqueft. Co. Lift. 1574 
172. b. — ^Nor be elefled a member of parliament* 4 Jij^* 47, 
For all thefe are offices of ikill and confidence, or concern the 
mdminiftration of juftice. 

Upon (hewing oaufe againft this information it was faid, tfaal^ 
it has been taken for granted ever fince the cafe in the yea^ 
book, 21 Ed. 4. 12. B. that an infant may be chofen mayor. Boi 
. there the infancy of the mayor was not in queftion, but only 
whether the body corporate (hould avoid their own deed, on ac^ 
count of a defe£l they were well acquainted with ; namely, the 
imprifonment of the niayor ; and it was held they (hottld« 

If thefe two points are with the profecutor, the tliird is un^ 
Jieceflary ; but if neccflary to enter into it, an infant under years « 
of difcretion, is not capable of taking a minifterial office, unleiii - 
he can acl by deputy $ nor an office where an oath is required^ 
He cannot be an attorney, becaufe he cannot appoint a deputy«««i 
JMarchy Rep. 31. nor be fworn } March 92. So with refpcA to 
other ads, or offices where an oath is required. Co. Lift. 3. bi^ 
Crv. Car. 556. Co. Lift. 6$. b. In the prefent cafe it wzm- 
necefiary for the defendant to take the oaths of allegiance an^ 
fupremacy, and likewife the oath of office appointed by th^ ~ 
chaiter faithfully to execute all things which belong to the 
office of burgefs. But at the time of his elediion, he was of 
fuch a tender age, that the law will not allow him the fmallcfl 
dtle to difcretion whatfoever, videlicet, under the age ofyHws 
years* At this age, an infant cannot be guilty of felony, nvhaiever 
rircuw^afvis proving difcretion may appear \ for from prefumptioo 
* 5 of 



MICHAELMAS TERM 15 GyoiGBin. B.Ik 92g 



Rxx 

Hferfus 

CAtT<Jt« 



of hwy he cannot have difcretionj^ and no averment fhail, be re« 1774 
ceived againft that prefumption. i H. H* P. C. 23. 

Laftly» The inconvenience and mifchief of admitting infants 
of fuch an age, would be fatal to almoft all the corporatiouB in 
Ettglmnd: every borough would become a monopoly, and the 
inftant an alderman's fon had breath, he would be a burgefs, and 
no others would be admitted. If one infant may be a burgels, 
others may ; fo that all, or the greater part of the burgcfles might 
be infants in their cradles, by which means one integral part of 
the body would be loft or at leaft fufpended. The king's charter 
would be perverted, and the power which he had delegated to 
many, would be confined to the hands of a few« Many corpo* 
rations would be wholly diflblved $ for no function in which thr 
concurrence of burgefles was necefiary could be exercxfed, till 
fome of this body of childhood had attained the age of 21 years* 
In the cafe of thi^ borough neither mayor nor juftices during 
the infancy of the burgefles could be defied. The inconveni- 
ence of fufpending the powers of corporations, were fo fully feen 
by the gentlemen on the other fide, that on (hewing caufe agaifnft 
this information, it was thought necefiary by fome of them to 
contend, there was no reafon why they (hould not be admitted, 
anda£k during their infancy. But this I truft is fuiliciently an* 
fwered ; for they have neither difcretion to adl, nor capacity to 
take oaths, botli which are required by law. 

Mr. Davenport^ contra. An infant is eligible to the office of 
burgcfs, though he cannot a£t till of full age. 

The I ft objeAion is, that this is admitted on record to be an 
office of truft and pre-eminence, and touching the adminiftra* 
tion of juftice. As to the former part of this allegation, they 
are words of courfe in every information^ and with refpe£l to 
the latter, it is difficult to underftand what is meant by touting 
tke admiftf/lratioH of juftice. For the power of the burgefies to 
' ele^ the major, or the three juftices of peace appointed by the 
charter to do judicial ads, is not their adminifliation of juftice. 
The confcqoence of denying it in the pica would have been, 
that it muft have been tried ; and then a fpecial verdiA muft 
have ftated to the court in what degree the office related to the 
adminiftration of juftice. It behoved the profccutor therefore, 
in the firft inftance, to have (hewn this to the court, if he meant 
to rely on it as a fcrious obje£tion. 

But fuppofing the fa£i to be as admitted by the plea, it doet 
not follow that erery office which afieifts the adminiftration of 

jufticcy 
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1 774. jufticc, is therefore a judicial office. The office of /5^r^ touches 
the Qclmimdration of juftice, yet in many places it is hereditary, 



^^r and confequently tenable by an infant; A ferjeant at mace^ like 
Ca*tz«. every other officer of the court, \% concerned in the adoiiniflra- 
tion of juftice, yet his office is not judicial. Therefore every 
office which concerns the adminiftracion of juftice is not a ju- 
dicial office. 

As to the capacity ^infants to hold fuch offices, in all cafes, 
xx^here it is not requifite for the eleEled ihftantly to execute the 
office in perfon, but may a£i by fufficient deputy, an infant is 
eligible. — As to the cafe of Scambler verfus Walter^ cited in 
Toung verfus FcwUr^ Cro. Car, 556. it is in the fame page held, 
• that nn infant is capable of holding the office of regjfter of the 
diocefe of Rochffler, It is taken for granted too in that cafe, 
that an infant may be warden of the Fleet : now the office of 
warden of the Fleet greatly touches the adminiftratioh of juftice. 
There clearly, therefore, is nothing in that objedion. 

^ The cafe in the year book, 21 Eck 4. is in favour of the de- 
fendant, for it is there faid a corporation may t\t6t an infant 
mayor. If he may be mayor^ a fortiori he may be a burgefs \ 
for in this corporation he cannot be mayor without &ft having 
ferved the office of burgefs. 

As to the incapacity of infants to be elefted members of par- 
liament, the^fl/. 7. y 8 WilL 3. is the firft ftatute which pro- 
hibits their being chofcn. The or.ly inference, therefore, is, that 
before that time they were eligible, otherwifc the ftatute was un- 
neceflary. With refpe£l to the oatli requued by the charter no 
fuch oath is required to be taken by a burgefs, but only a power 
given to the mayor and aldermen, to adminifter an Oath } for the 
words are << that it fliall and may be lawful for the mayor and 
«* aldermen to name fo many and fuch perfons to be burgefless 
•< as they fliculd plcafe, and to the faid burgeffi^s fo chofen, tc^ 
•* adminifter an oath, UcP 

The crown might in the originr.I grant have nominated aiK 
infant to be majipr or burgefs ; and if fo, thofc to whom the? 
right of the crown is delegated, have the fame power. But 
fuppofmg an oath were neceflary, an infant who is chofen a 
burgefs is not obliged to be inflantly fworn in. If he is adult 
at the time he takes upon himfelf to a£>, it is fufficient. Perfons 
who arc refident abroad, and confequently cannot be immc<?iately 
fworn in, are neverthelefs eligible. In many corporatio^is 
perfons arc burgeffijs ky birth. Titles by fervitudc, or marriage 

of 
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of a burgefs's daughter, are not unfreqoent befiare the age of 1774* 
21. And in fome it is cuftoraary to fwear them in, at the age 



of 20, as in Newcqfile. In (hort, ,no piinciple of law is more ,^, 
dear, than that an inchoate right to be a burgefs may veft in CAtTjita. 
an hrfant^ and where fuch right does reft, a mandamus wiJl lie 
to fwear him in, at the legal age of 21, or fuch other time as 
cdftom may have eftabiiflied. No authority has been cited to 
the contrary; all the objedlions which have been made, arc 
founded upon matter fubfequent to the aft of their being cleSed; 
but they are not fufficient to bar the right of an infant, who has 
by law a capacity to take any thing which docs not aflFeft the 
commonwealth. In this cafe it is apparent upon the record, 
that there can be no necclEty for his a£ling as foon as he is 
cle£led ; for the number of burgeflcs are by the charter made 
indefinite \ and if the number of infants (hould be too great, a 
fufficient number of perfons qualified to hold the neceflary of* 
fices of the corporation, may at any time b^ added ; confe- 
quently no inconvenience can arife from infants being elefted, 
and as there is no law againil it, the defendant is well entitled. 

Lord Mansfield. A great variety of learning has been gone 
into on both (ides, which feems to ifie unneceflary to be taken 
into confideration upon the prefent queftion; the decifion of 
which depends upon a very fhort point. 

The argument begins as early as the time of Ed. 4. with 
mooting about the perfonal incapacity of the members of this 
corporation. The anfwer to all that is, it is not the z€t of the 
perfons f but 6i the body corporate i therefore the a£t is good. 

Another ground of argument that has been made is, the inca- 
pacity of infants to become grantees of offices ; and that there 
are many things intermixed ^th the adminiilration of juftice 
which an infant is of capacity to take by grant. But that is not 
the queftton. ^ 

The next head of argument is. Whether this office of burgels 
'h not an office touching the adminiftration of juftice. It would 
be a pretty nice point if it could be brought to that. But the 
cafe does not depend upon that queftion. Let us fee then what 
the true queftion is. This is a corporation which derives its 
conftitution under a charter from the king, and their whole 
power arifes from it. It follows therefore tlfat they are bound 
to z6t according to the powers and dire^ions which it contains. 

The queftion then is, Whether the defendant in this cafe beinf 

deded at the age of jfScff icmts old, and fwom in at twenty ^wm^ 

Vol. L . Q^ if 
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^774* M duly defied according to the terms of the charter? The 
whole depends upon the true confix udion of the charter. 



^^ £^, Mn Davenport has faid there may be inchoate rights, to be 

Cabtei. completed when the parties are of age ; and cafes have been 
alluded to of children born with a right to be admitted at ax, on 
payment of a fum of money, and alfo titles by fervitiide or mar* 
riage. Clearly there may be fuch inchoate rights; but thi 
qveftion is^ Whether the king has by this charter given the cor* 
poration a power to grant itichoate rights to infants, to be put 
in execution upon their attaining the age of 2i ? If he has not^ 
there is an end of the defendant'l) title* Let us fee then what the 
terms of the charter are* 

The king enables the mayor and aldermen, or the greater 
part of them, to chufe as many burgefles as they (hall think 
proper, and to adminifler to them the oath of office, and till 
fworn they are not complete burgefles. Upon an information 
they mud be fvrorn in* Did the king mean, when he dire&ed 
they (hould be fworn in, that they (hould fwear in fucking in- 
fants ? It is faid a corporation may chufe abfent members : if 
fairly, and confident with the charter, they may. But they 
cannot chufe an abfent member collufively : and in the cafe of 
Cambridge^ the court was of opinion that it was a fraudulent 
ele£lion. There is no more in this cafe than this, that the 
king has given them a power to chufe and fwear in burgefles ; 
and the qutftion is, Whether he gave them a power to grant an 
inchoate light, when no oath could be adminidered to them. I 
am clearly pf opinion that no fuch power is given by the 
charter. 

AJhn Juftice. The queflion does not depend upon the capa*» 
city or incapacity of infants to take \ but whether this corpo* 
ration are empowered by their charter to grant inchoate rights to 
infants. — As to the cafe iq the year book, 21 Ed. 4. I2* the 
ground upon which the court held th^ plea to be good wSls, 
that the bond was the a& of the corporation, not the ad of the 
mayor; and that the durefs under which he a£led, was the durefs 
of the nvbole body : confequently the bond was void. 

In mod charters the diredlion as to the ele£lion of burgefles 
is, that the mayor, ^c. (hall chufe one or more of the difcreet men 
of the borough, to be a burgefs or burgefl*es. But can it be 
faid, that an infant ol five years of age, is or can be fup;- 
pofed to be fuch difcreet perfon ? The words of the prefent 
charter arcj that << they may, as often as it (hall appear to thei^ 

*«to 
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to bc^ and necejfarj^ cleft fo many and fuch pcrfons to be 1774. 

burgefles as they (hould plcafci and to fuch pcrfons fo chofcn, ■ 

(hall tidrmmfter an oath faithfully to execute the office.^ This ^g^jut 
foppofes the mayor and aldermen, 55*^. to exercife their judg- Carth, 
ment in elefting perfons to be burgefles ; and in refpeft of the 
oath, the bleptiom and swearing are clearly intended to be 
Jimul etfemeL But what is the prefent cafe ? Not an eUBion^ 
but a contingent nomination^ which perhaps might never have 
taken eflfeft ; becaufe the party might not have lived. Other 
perfons might, at fuch a didance as 16 years, be to fwear him 
in ; difputes might arife as to his being the fame perfon, befides 
involving many other inconveniencies. I am clearly therefore 
of opinion, upon the true conftruftion of this charter, that the 
a£l muft be the a£l of the corporation for the time being, to be 
executed prefently by them ; and that it was not intended they 
fliould have a power to nominate for many years to come } fuch 
nomination to be completed, if the party fliould at fuch future 
time happen to be in effe^ and difpofed to take the ofEce upon 
him. 

Willes Juftice. I am clearly of the fame opinion ; there never 
was a plainer cafe. 

AJbhurft Juftice. I think this a very clear cafe. The power 
which the charter gives of elefting burgeffes in this borough, 
is to be exercifed whcil and^as often a» it fliall appear to the 
mayor, aldermen, life, to bc^/ and necfjfary. By that is meant, 
fit and neceflary for the prefent purpofes of the corporation ; and 
the perfons intended^ fuch as are capable of taking upon them- 
felves the immediate execution of the office : not perfons to be 
nominated only, and who might or might not aft, or be capa*. 
blc of afting in future, as cirgumftances and' events might turn 

out. 

Judgment for the king. 



Tones verfus Cooper. .Z^"''"* 

•^ -^ Mt/. 25th. 

npHIS was an aftion for goods fold and delivered at the Aperoiiny 
-* inftancc of the defendant. Plea, non ajfumpfity and ver- T^^^^^f^l^^^ 
di£k for the defendant.^ Upon a rule to flicw caufe why a new « b, if li. 
trial fliould not be granted, the cafe appeared from the report of f.^Thtm! 
Mr. Juftice Nares. who tried the caufe, to be fliortly this : The thouga 

•* ' ' ' made hfcrt 

* Mvtrj of the goodi, is a cUUitrd undcrUking within the ftatutt wf fraud*. 

Q^a defendant 
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1774- defendant had frequently given written orders to the plaintiflF to 

^ deliver goods of different kinds to one Smithy her fon-in law •, 

v«^! in all of which flic undertook to be anfwerablc for the payment. 

CooFjt*. Thefe had been all punftually difchargcd. But the goods upon 

which the prefeot quellion arofe were delivered to Smithy in con- 

fequence of z parol order and a /^ifv/ promife by the defendant 

in thefe words^ '* / tui/I pay jou^ if Smith nvill w/."— That the 

undertaking was before the delivery of the goods; but that 

Smith was entered as the debtor in the plaintiflF's books* 

Mr. Mansfield and Mr. Buller^ in fupport of the rule. The 
lingle queftion is, Whether the promife which is the ground of 
the plaintiff's aftioni is to be confidered as a collateral promife 
within the ftatute of frauds ; or whether it is not an original 
undertaking upon the credit of which the goods were fupplied 
to Smith ? 

The words of the JlaU 29 Cor. 2. ^. 3- are, •* That no 
'< a£lion fliall be brought whereby to charge a perfon upon any 
<* fpedal promife to anfwer for the debt or default of another, 
<< imlefs the agreement upon which fuch a£tion is brought, 
<< fliall be in writing." This is not an undertaking for the debt 
of another ; but an original contra£l upon the confidence of 
which the debt firft accrued : Therefore not within (he ftatute ; 
and fo it was held in Ma^vbrej verfus Cunningham, Sitrings 
after if//. Term 1773. There goods were delivered to ^, at 
the requeft of B, who faid he would fee them paid/or. Lord 
Mansfield held f that as the promife was before delivery of the 
goods, it^was not within the ftatute, becaufe at t^e time of the 
promife there was no debt at all. 

Mr. Dunning contra. The cafe cited, was for goods fold at 
the defendant's requeft, and a promife l^y the defendant to pay 
for them. No doubt if goods be delivered to ^, upon the 
requeft of B., and B. promifes to pay for them, they are goods 
fold to J3. But in the prefent cafe, the defendant was to pay 
only in cafe Smith (to whom the goods were fcnt) did not pay 
for them*, it is therefore a conditional promife. Smith was 
made debtor for them ; and confidered as fuch by the plaintiflF, 
and therefore he fliould have ufed due diligence to recover againft 
Smithy before he had recourfe to the defendant. 

Lord Mansfield. The general didindion is a clear one, and 
upon that diftinfilion the cafe which has been cited was deter- 
mined. Where the undertaking is before delivery, and there is 

a diredion 
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t im(kion to deliver the goods^ and I will fee them paid fori it j jm^ 
is not within the Qatute of frauds* But there may be a nicety ■ 

where the undertaking is before delivery, and yet conditional as ^^^** 
this is. • It turns fingly upon the undertaking being //i r/^ the Coont. 
oti^er did not pay.-^We will look into it. 

The next day Lord Mansfield delivered the unanimous opi« 
nion of the court as follows: 

^ We are all of opinion upon the authority of the cafes In the 
booksi that the promife by the defendant in this cafe, to pay, if 
Smith did not, is a collateral undertaking within the ftatute of 
frauds 4 and it is fo clear that it would only be mifpending time 
to go through the cafes, or to fay much about it. 

Rule for a new trial difcharged. 



Rex ver/its Beach. 

npHE defendant in this cafe had been conviAed of perjury Indiament 
in an affidavit. Upon (hewing caufc why the j\idgment virS^lt^in 
fliould not be arreftcd, exception was taken by Mr. Dunning the word 
and Mr. BulUr^ in fupport of the rule, that there Appeared a ^ under- 
material variance between the indi£^ment and the affidavit; for fi^^9 ^^^ 
in the affidavit the defendant fworc, that *^ he underdood and rial. 
•« believed, fafr." whereas the affignment of the perjury in the 
indidment was, '< that he had falfely fwom, that he under/ood 
•* and believed, Wr." omitting the letter /- 

In fupport of this exception it was inGfted, that this !«ring a 
variance in the material part of the charge, namely, in the af- 
6gnment of the perjury itfelf, was fatal, and could not be cured 
by verdift; and cited ^teen verfus Drake^ 2 Sa/k. tCo^-- Hutton 
$6. Cro. Jac. 133. 5 Rep, 45. a Lord Rajm. 1224. 

Cur, advifart tuilt^ 

Lord Mansfield now delivered the unanimous opinion of the 
court as follows. This was a motion in arreft of judgment on an 
indiAment for perjury in an affidavit ; upon the ground of a 
material variance between the affidavit and the indidiment) the 
letter / being left out in the word underftood : and it comes 
before the court after the jury have read it ** unde^ood." We 
have looked into all the cafes upon the fubje£t ; fome of which 
go to a great degree of nicety Indeed ; particularly the cafe in 
Hutton 56. where the word indicari was written for indiffarii 
i^hereas it (hould have been written with an abbreviation indicari : 
but that cafe is fiiaken by the 'doArine laid down in 2 Hawi. 239. 

0^3 Th« 
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1 774. The true diftinQion fccms to be taken in the cafe of the ^een • 

■ verfus DrakCf % Sali. 660. >vhich is this ; that wher^ the omiffim 

viFjus or addition of a letter dees not change the word, fo as to make it 

BiACH. another word^ the variance is net materia/. To be furc, a greater 

{lri£tnefs is required in criminal profecutions than in civil cafes | 

and in the former a defendant is allowed to take advantage of 

nicer exceptions. But this is a cafe where the matter has been 

fairly tried, and where the omifiion of the letter / certainly does 

not change the word. Therefore we are all of opinion, that 

the jury were very right in reading it " underftood.'' 

Rule for arreting the judgment, difcharged^ 



' ^' Gilbert ver/us Burtenshaw. 

tprnl^tht ^HIS was an a£Hon for m;jlicioufly inditing the plaintiff for 
court will + perjury. — The fecond arid third count were for defamatipi^ 
grant a new in faying the plaintiff was a perjured knave and fcoundrel, after 
IxclmJe acquittal, and he would prove it. 

ditnia^cs. Upon {hewing caufe why a new trial (hould not be granted oa 

the ground of exceflive daniages, it appeared by the report of 
Lord Chief Baron Smyihe, before whom the caufe was tried, that 
Hs Lordlhip dire£ted the jury, in cafe they were of opinion that 
there was malice, and no probable caufe, to find a verdi£t for 
the plaintiff; but if they thought . there was a probable caufe^ 
tjicn to find a verdidl for the defendant. The jury found a ver- 
iWQ. for the plaintiff, damages 400/. and his Lord(hip reported 
that he was very well fatisficd with the verdi£t. 

Mr. Dunning^ Mr. Lade^ and Mr. Morgjitnj in fupport of th^ 
rule, were in(tru£ted to fay, that the acquittal upon the indiA- 
ment for perjury was by miflake, and not upon the merits : and 
in refpe£t of the damages they infifted, that as 110 fpecial damage 
was laid or proved, the fum of 400/. was much too fcvere an4 
cxceffive. 

Mr. Juftice Wilks^ who tried the indictment againft Gilbert 
the plaintiff, explained what paffed. at that time, and faid, that 
after a trial of fix hours it was an acquittal upon the merits, an4 
very much to his fatisfa<Slion. 

, Lord Mansfidd. This rule comes before the court fingly on 
the judge's report.— It is not an application on the groun^ of 
furprife or of new evidence, that has been difcovered Cncc the 
ffial i nor upon the ground, which counfel were inftrufted to^ 

mention 
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mention to the court when it was firft moved, namely, that '1774* 

from the hurry of fu'mming up, the jury were mifled to think^ 

that declarations accuGng the plaintiff of perjury were left to ^erfos 
the jury, when in h€t no fuch evidence was given. By the rc« ^^■^^''" 
port it appears that that fuggellion is totally untrue } and that 
there was ftrong evidence of fuch declarations being made by 
Burten/baWf after the trial of the indi£lment. 

The verdi£l is taken upon two counts : upon the firft, << for 
^<* malicioully indidling the plaintiff of perjury ; ' and upon the 
fecond, for calling him ** a perjured rafcalj and fayinghe would 
** prove it." There was evidence in fupport of both counts. 
Therefore, the whole ground of the application reds on the point 
of exceffive damages. I (hould be forry to fay, that in cafes of 
perfonal torts, no new trial (hould ever be granted for damages^ 
which manifcftly (hew the jury to have been actuated by pa(riony 
partiality, or ]frejudice. But it is not to be done- without very 
ftrong grounds indeed ; and fuch as carry internal evidence of 
intemperance in the minds of the jury. It is by no means to be 
done where the court may feel, that if they had been oh the jury 
they would have given lefs damages, or where they might think 
the jury themfelves would have completely difcharged their duty» 
in giving a lefs fum. Of all the cafes left to a jury, none is more 
emphatically left to their found difcretion than fuch a cafe as 
this : and unlefs it appears that the damages are flagrantly out- 
rageous and extravagant, it is difBcult for the court to draw the 
line. But in this cafe, where the defendant has been guilty of 
repeated defamation againft the plaintiff, after a fair trial and 
acquittal upon a malicious profecution, it is impoflible for the 
court to go into a nice examination and admeafurement of what 
ought to have been the damages. 

Aston, Juftice.—- 1 am clearly of the fame opinion ; and in the 
prefent cafe I (hould doubt, even if it (lood upon the fecond 
count only, whether the court ought to interpofe on account of 
the largenefs of the damages, iii favour of a man who has been 
guilty of charging another with fo foul a crime as b there laid, 
and declaring in public that he would prove it upon him. 

Mr. Jufticc Willis and Mr. Juftice AJbburJt were of the fame 

9pinion 

Rule for t new trial difcharged. 
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1774. ^ . • 

^Tl?:, Macb ver/iis Cadell. ' 

The enaa- HTROVER for goods. Upon (hewing caafc why the ver* 

/Iff ^ **^ ^^^ 8*^^^ i" ^^^ ^^^f*^ fo^ *c plaintiff fliould not be iet 

Jist 21. afide, and a non-fuit entered; the court took time to confidcr. 
^To 'it not ^^^ ^^^ ^^^ Moftsfie/JitlivtTcd the unanimotts opinion of the 

rertraintd cOurt as follows : 

amble, but The plaintiff", Macfy kept a public hoi;rfe| had a lipence^ and 
wlldTof 'a ^^^ ^^ ^^^ married to one Penrice. She went to the jSjt^ 
third perfiMf OJtci^ had his name entered in the booksj with a note in the 
^mui'a margin «' marritd/' Pinrice had the licence, and continofcd in 
trader, who poffeffion of the houfe and TOods. from that time till he ab- 

afterwards o *^ 

becomes fconded^ and went to Pimlkof which was an ad of bankruptcy. 
to'bL'Tn Vhe -^^^ ^^^ plaintiff, firft claimed the goods in queftion, tinder a 
ftffflen 0/; bill of fale from Penrice ; but afterwards as her own original 
JJI ^' " property, and denied that Penrice and (he were married. Penriee 
as well at was examined^ and he faid that it was not till within three 
rupt*x ori^'. weeks before he went away that he knew whether he' would 

difpofed of At the trial a doubt occurred to me, whether this cafe did 
bfs own!* "^^ zomt within the Jiat. 2 1 Jac. i . ^. i p* /e^, 1 1 . For the pof* 
0fier having feflion which the bankrupt had of thefe goods, was emphatically 
toTi^rd' a poffeffion of them as its own, and kept by him as fuch. k 
pcrfon. ^25 fuggcfted, that there was a (imilar cafe depending in th« 
C B, where the queftion was, Whether the ena£iingclaufe of the 
eleventh fedtion extends further than the preamble of that fec- 
tion, fo as to include goods not originaiiy the bankrupt's The 
preamble only fays, " And for that it often falls out that many 
^* perfons before they become bankrupts, do comiey their goods 
" to other men, upon good confideration, yet ftill do keep the 
** fame, and are reputed owners thereof, and difpofe of the fame 
•* as their , own .•*• But the words of the enabling part are as fol- 
bws : «< Be it ena£led, that if any perfon, at fuch time as he 
^ (hall become bankrupt, (hall, by the confent of the true owner^ 
•* l^c. have in his poffeffion, bfc. any goods, (^c. whereof he 
** (hall be reputed ownef, the commiffioners (hall have power 
** to fell the (ame in like manner as any other part of tlic bankw 
« rupt's eftatc/' Thefe words clearly extend to other perfons 
goods, as well as to thofe which were originally the bankrupt's 
property. For the fake of conformity, we were delirous to 
10 ftay 
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ftay fill the court of Common Pleas had given their opinion. But 1774* 
that cafe we underftand is made up. 



We have confidered the general queftion; and to be fure J^ 
dUere is a variety of mooting in the books without any detes* Cai»x&c. 
mtnation. 

But if the ftatute meant to comprehend nothing more than it 
contained in the preamble, it means nothing at alL Becaufe 
even befrre the ftatute, if a man had conveyed his ^ti^n- goods to 
a third 'perfon, and had kept the pofltffipni fuch pofleffioa 
would have been void, as being fraudulent according to the 
doctrine in Tvnne\ cafe, 3 ttep. 81. At the fame time, the 
ftatute does not extend to all poffible cafes, where one man haa 
another man's .goods in his ^ofleffion. It does not extend to 
the cafe of fadiors or goldfmiths, who have the pofTeflion of 
odier men's goods merely as truftces, or under a bare authority, 
toietl for the ufe of their principal ; but the goods muft be fuch 
as the party fuflPers the trader to fell as bis own. Therefore, up- 
on this ground we are all of opinion, that the verdid^ ought to 
be fet afide. 

' But, in the coniideration of this general queftion another point 
speared, upon which we are equally clear \ namely, that after 
» folema declaration by the plamtiff that (be was married to 
Fenrice, and that thefe were the goods of Penrice in her rights 
flie (hall never be allowed to fay, that (he was not married to 
him, and tliat the goods were her fole property. On either 
ground^ therefore, the verdifl is wrong. If fuch a pra£lice 
were to be allowed it would be laying a trap for perfons to deal 
with bankrupts. 

Per Cur. Let the verdi(Q be fet a(ide^ and a non*fuit entered* 
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Morgan ct Uxor ver/us John Griffiths, and 

Others. 

npHIS was a cafe out of dancer^ in fubftanceas fol- 






lows: 



Thomas Griffiths being feifed in fee of the premifes in qne^ 
tion, byhis'Jaft will amongft other things gare and derifed as 
follows : 

<' I do give, bequeath) and devife two parts to be divided in 
<< three parts, of all that tenement and lands fituate, Ijing, and 
'< being within the pariSi of Abergivilly^ and county of Cai^'^ 
<* tnarthen^ commonly called and known by the name of Bnvlch 
<f Gwynn^ unto Thomas Griffiihsi my grandchild,y^afri/ ^x/rfu;; 
<< his natural life^ and after his deceafe, to his right and lawful 
*' hdrs and afligns, for ever ; and for want of fuch lawfid 
<< hcirsj I do give the faid landsi as before exprefled, to Tbtmias 
« Evan^ fon of Evan Thomas^ of Penllwyn^ the lands to. bis 
•« heirs and alEgns for ever." 

The teftator died foon after, without revoking or altering his 
faid will ; whereupon the faid Thomas Griffiths^ his grandfon, en- 
tered into pofleffion of the premifes, and being feifed as afore- 
faid, by leafe and releafe of the 30th and 31ft January^ ^l^h 
previous to his marriage with Dorothy his firft wife, conveyed 
the fame to the ufe of himfelf for life, remainder to his wife for 
life, remainder to the i^rs of his tody on the faid Porothy to be 
b^gotteni remainder to his own right heirs* 

Dorothy 
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Dorothy AtA^ leaving U^rAir^/ (the wife of the plaintiff) hdr 1775. 
only child, by her faid hufband, who afterwards married a 



» 
fecond wife, by whom he had iffuc the defendant John Griffiths^ v«r/i^" 
and fcveral other children, and died. ^"'I* 

Upon his death, the defendant John entered on the premifes, 
claiming them as tenant ih tail, under the will of his great-grand- 
father, Thomas Griffiths^ the teftator. 

The plaintiff and his wife claimed under the fettlement of 
Thomas Griffiths^ her father, conceiving that he took an cftatc 
in fee, under the will of the teftator, Thomas Griffiths^ his grand- 
father. 

Thomas Evan, the devifee in remainder in the faid will, was 
another grandfon of the teftator, and furvived him. 

The queftion fubmitted by the Lords Commiffioners, for the 
opinion of this court was, what eftate the grandfon Thomas 
OrtjfithSf took in the premifcs by the will of the faid Thomas 
Griffiths^ the grandfather ? 

Mr. Wallace^ who was for the plaintiff, acknowledged the 
rule of law to be clearly fettled ; that where one devifes to A^ 
and his heirs generally, which would convey a fee, yet if there 
be a remainder over, for want or upoh failure of fuch heirs, to 
^ perfen who might take the eftate as heir, the word heirs is re- 
ftrained to heirs of the body, and A. has only an eftate tail by 
fuch devife ; confequently in the prefent cafe the defendant waa 
clearly entitled. 

Lord Mansfield. — There can be no queftion about it, and 
accordingly the court certified as follows : 

Having heard counfel on both fides, and confidered the above 
cafe, we are of opinion that the grandfon Thomas Griffiths took 
an eftate tail in the tenement, called Bwlch Gwjnn^ by the will 
of the faid Thomas Griffiths ^ the grandfather. 



mmm 



Roe ex dim. Bowes verfus Blackett. ru^^ 

Jan* 3i(U 

|N eje£lmeut for certain lands fituate in the townlbip of To make a 
Neivnham, in the County of Northumberland, the j^TT fj^dl^^th. 
found a fpecial verdi£b, ftating in fubftance as follows : that out sqy U- 
Chrijiophfr Blacheit was feifed of the tenements, with the appur- JJ*^ f^h*a 
tenances, in the declaration mentioned, in his demefne, ga of ">*"/^«^»"- 

appear that the tcAator meant to give a fee, as may fatisfy the cofifcience pf the court, in proH 
jiouncins it fuch. If it is ^ait)y probleouticali the rule of law mv& take place. 

fee; 
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I 'jjg. fee ; and was likcwife pofleflTed of fereral lands and teaemeiUs 
■ held by him under Icafcs for years, lying contiguous to the faid 

^0^^ freehold tenements ; and which faid leafehold lands and tene- 
^-•f*" ments were dcvifed along with the faid freehold tenementi 
'without di(lin£kion, to the feveral occupiers thereof, who €A« 
joyed the faid leafehold and freehold tenements, nmtl&ut htmu* 
ing or inquiring which were leafehold and whi^b were freebM : 
and being fo feifed on the a4th day of Aygujl^ ^13% ^ made 
his lafl; will and teftament in writing, duly executed and attcftcd 
to pafs real eftate^ and thereby dcvifed as follows : ** I give, 
*' bequeath, and devife to my dearly beloved wife, Elizaieth 
^* Blacketti all my freehold and leafehold mefluages, houfes, 
*< lands, and tenements, fituate at Newnham^ in the county 61 
*' Northumberland^ and elfewhere, and all my eftate and inter- 
**• eft therein, for and during her natural life ; and I do hereby 
*< conftitate and ^appoint John Fqfter^ of Edd'e/lon^ in the faid 
<< county of Northumberland^ Efquire, truftee for my faid unfe 
<< during her natural* life aforefaid ; and from and after her de« 
^< ceafe, I give, devife, and bequeath, the faid mefluages, houfes, 
*^ land, and tenements, to my filters in hw Mrs. Elizabeth 
<< Smart f and Mrs. Martha Maria Bellafjfe^ of Haugbton upom 
** Skien^ in the county of Durham^ as tenants in common : But 
•• in cafe my mother Mrs* Alice Bellafyfe^ Jhall give or caufe U he 
^^ given ^ any dijlurbance or molefiation to my faid wife^ about the 
** pojfdfion and ~ enjoyment of my faid meffuages^ houfes^ lands^ and 
*^ tenements^ then my mind and will is, that the fapie JbaU go to 
** my kinfman fFilliam Blackett, of the town and county of New* 
•* cqfile upon Tynef his heirs and ajftgns for ever : and I give and 
** bequeath the faid meffuages, houfes, landSf and tenements, to 
*' him accordingly, and do make him my sole heir thereof. And 
^< my mind and will further is, and I do hereby charge and 
'< make chargeable my ftid eftate, with the payment of zll my 
*' juil debts and funeral expcnces, and order the fame to be 
<* j)aid out of the yearly profits of my faid eftate, by my faid wife. 
^^ And I do further give and devife all my perfonal eftate what- 
*' foever, to my dearly beloved wife aforefaid, and do hereby 
♦• make htxfole executrix of this my laft will and teftament.^ 

That the teflator died on the 27th Auguft, 1738, without 
iffue, leaving John Blackeit, fince deceafed, father of the 
defendant John Blachett, his heir at law. Elizabeth Blackett, 
the teftacor's widow, immediately after his death entered on the 
prcmifes. That Martha Maria Bellafyfe intermarried with 

■ . Richard 
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Richard B^weif who purcbaTed the reveriion of the one undivided 1775. 
Dioiety of the premifes of Elizabeth Smart ; and being fo feifed * 

died inteftate, leaving Thomas Bowes the leflbr of the plain tiflF^ J^^ 
bis heir at law. That aficirwaTde, on the 13th July^ I7^7» >^*-^ck. 
Martha Maria Bowes^ widow of the faid Richard Bowes, died 
kited of the reverfion of the aforefaid moiety of the premifes^ 
upon whofe death the fame defcended to the faid Thomas BoweSf 
the lefior of the plaintiflF. That at the time of the te(lator*s 
deathi the faid teftator was of the age of 27, the faid Elizabeth 
B/actettf his widow, of the age of 34, E/izaieth Smart of the 
age of 2:^1 and Martha Maria Beliafyfe 18. That the defendant 
was heir at law of the teftvor. The qucftion was, whether the 
half-Sfters took an eftate for life ox \nfee ? 

This cafe was argued twice ; firft in Michaelmas- term by 
Mr. Chambrcj for the plaintiff, aid Mr. Davenport^ for the 
ikfendant ; and again in this term by Mr. Wilfon^ for the plain* 
tifff and Mr. Dunning, for the defendant. For the plaintiff it 
was argued that the half-fifters took Tifee. id. The fad found 
by the fpecial verdi£t of the freehold and leafehold lands, bring 
fb intermixed as to be undiftiuguifhable by the tenants, and 
being coupled by the teftator in the fame devife, clearly (hews 
his intention was to difpofe of all hid eflate. His two half- 
fifters were nearer of kin to him than his heir at law ; his difpo- 
fition, therefore, to them was but reafonable, and if his intention 
to do fo is apparent, the court will carry it into execution, 
though there are no technical words. The circumftances that 
fliew he meant his (lilers (hould take a fee are, that having firft 
charged this eftate with the payment of his debts, he makes 
this material diftinfiion between the two bequefts ; he direfls 
his wife to pay only out of the rents and profits, but leaves it a 
grofs charge in the devife to hisj^/r/. Now it is an eftablifhed 
ruleof law, that where a grofs fum is charged, though there 
are no words of limitation, the devifee (hall take a fee, for other- 
wife he might reap no benefit from it ; but where it is payable 
out of rents and profits it is only an eftate for life ; 2dly, Where 
a man ufes no words of limitation, it is reafonable to prefume 
that he meant more than ah eftate for life ; efpecially where in 
the immediate precedent devife, meaning to give his wife an 
eftate for Ufe only, he ezprefsly fays, ^^for and during her natural 
«• life!* But further, the fee of the leafeho/d clczrlj paffes with- 
out any limitation at all | and therefore the freehold muft pafs 
too, or the maaifeft tntentioa of the teftator to o^te the whole 

would * 
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1775. would be firuftratcd.— Again, the words, *^ jf/I my ejlate anihh 
■ " «< tertfi therein^*' arc material ; for no doubt, the teftator had feme 

Bow KB 

^erfits meaning in making life of them ; but if applied to the life 
^ttV^' cftate to his wife, ^they arc nugatory ; they arc equally fo in 
rcfpe£^ of the devife to William B/acktit, becaufc of the addition- 
al words *•&/ heirs forever .•'* Therefore the only way of giving 
fenfe to this expreffion, is by tranfpofing them, or confidering 
them as repeated, in the devife to his fillers. Laftly, it it phun 
that he did not intend his heirs (bould take in any event, for in 
cafe of difturbance by the mother, he gives the eftate over to 
William Blackett. The natural inference from this is, that he 
hoped to prevent any difturbance from the mother by nuking 
the daughters fuffcr in confcquence of it. But if the devife Co 
them is conftrued an cftate for life, it would be punifliing his 
heir, which certainly coul4 never be his intention in infertiog 
thatclaufe, if he had meant his heir (hould receive any benefit. 

For the defendants contra. An heir at law (hall not be 
difinherited without exprefs words, or a clear and manifeft intent 
apparent upon the face of the will. A conjeQural intention b 
not fufficient, nor an intention which the court may fuppofe 
the teftator ought tto have had, if it is not fupported by a ne« 
ceflary implication. Therefore there muft either be words of 
limitation or fomething in the will tantamount; but thofe 
tantamount words muft be clear. In this cafe there are no 
words of limitation, nor is there any thing to fupply them, fo 
as to fatisfy the court even of a probable intention to gift 
more to the half-fifters than an eftate for life. But conjcAure 
and probability are not fufficient. 

Afterwards, on Friday the 3d of February in this term, 
Lord Mansfield^ after ftating the cafe, delivered the opinion of 
the court as follows. 

The queftion arifing out of thcfe fafts ftated in the fpecial 
verdift, and which is rcferved for the opinion of the court, is, 
<« Whether the eftate given to the Cftcrs in law, as tenants in 
*< common, is an eftate for life or in fee." 

There are no words of limitation added to this devife y and 
therefore it is clear by the rule of law, that it is only an eftate 
for life, unlefs it can be found from the whole of the will taken 
together and applied to the fubjeft matter of this devife, thaft 
the teftator's intention was to give a fee. Indeed, if from the 
whole of the will fo taken together and applied to the fubje£t 
matter it can be coUe£led that the teftator meant to give a fee, 

4 it 
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it Bas been rery properlf, and verjr truly admitted at the bar, 1775 
that it ought to be fo conftrued in order to give effe£l to fuch 
intention. 

Several arguments have been ufed to (hew that fuch intention 
nitj be colle^ed in this cafe.- In the firft place, ftrefs is laid on 
the drcumftance of its being found by the fpecial verdi£(» 
that the teftttor's lands were partly freehold and partly kafehold • 
that they lay contiguous to and intermixed with, each other, fo 
mach fo, that even the tenants did nor know how to diftinguiih 
them : and yet that the teftator has included both indifcritni* 
nately in the devife-in queftion. From thence it is argued, and 
I think fairly, that the teftator meant his freehold and leafehold 
property fliould go together. But if that be fo, it is infifted 
farther, that this devife, though without words of limitation, 
will carry ^t fit Jimple of both. For it would clearly pafs the 
fee of the chattels if they flood abne ; and, therefore, confident 
with the intention of the teftator to unite the whole of his pi^ 
perty and make it one eftate, it muft be conftrued to pafs the 
JrieboU too. But that argument turns in a circle ; for it may as 
faurly be argued, that the devife of the freehold, which without 
words of limitation is by law an eftate for life only, fliouId carry 
the leafehold after it. 

The fecond argument is, that *' he has charged this eftate with 
<' the payment of his debts ;'' and that where an eftate is given 
to J^ S. on condition of his paying a grofs fum of mo;ney, it is 
a fair inference from the burthen impofed upon him, that the 
teftator intended him in all events a benefit ; which can only 
be certain from his taking a fee. But that argument does 
not hold in the prefent cafe ; for though the eftate is charged 
with the payment of debts ; yet here they are ordered to be 
paid out of the rents and profits, by his wife, who was a young 
woman of 34. No certain inference, therefore, can be drawn 
from thence. 

The third argument is drawn from the words which follow 
the defcription of the mefliiages preceding the devife to the> wife 
for life ; namely, ** all my eftate and intereft therein/' and 
from thence it has been infifted, that no words of limitation 
were neceflary. But thefe words added precedent to an eftate 
for life, can have no meaning at all ; and it is remarkable that 
they are left out in the devife to his half-fifters, which fhews 
the teftator meant nothing by ufing the ezprefHon in the devife 
to bis wife. 

Thefe 
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I'j'jr, Thefe are the feveral obfenrations that have been made ; from 
whence it has been argued^ that the teftator's intention was to 



Bowst ^ly^ j^- half-fifters a fee. But I am not able to find in thb 
Biiicc* wilf, any circumftances fafficientlf certain to fatisfy my miod 
ihat the teftator really meant a fee. As to the daufe of diftnrb- 
ance by the mother, and the devife to William BkukeU thexc- 
apon^I am very (bubtful upon conjeflure, whether the teftator*s 
idea Ivas barely to give William Bladutt his eftate, in cafe of 
an eficAoal diflurbance, and to give him a fee upon that contin- 
l^ency only. For in that cafe it muft have happened during the 
wife^s life % it muft have happened, therefore, before the eftate 
could have gone to the half»fifters. The words are however 
very incorrect and inaccurate i and it is flrange that barely on 
that contingency, depending upon the a& of the mother, be 
Ihould make a fee depend. I rather think .his own intention 
might be this— To make his kinfman, William Blackett^ his heir 
in reverlion, after his half-fifters } but in cafe of difturbanccy 
that then he (hould take ^t immediately in pofieflion, and not in 
reverfion, which feems to ^ the reafon of his faying << I make 
<< him my file heir thereofi^*' But I am npt fatisfied in my owa 
mind, that even that is the right conftruAion, and, therefore, 
iay it merely upon conjeAiire. It is however enough for omr 
judgment that the conftruflion is doubtful } for, in order to 
make a devife of lands without any limitation added, a fee, fuck 
an intention muft appear as is fufficient to fatisfy the confcience 
of the court in pronouncing it.fuch : if it is barely problemati- 
cal, the rule of law muft take place. No inference in this cafe 
is to be drawn, the one way or the other, from the circum- 
ftance of the teftator's knowing how to give, for that does not 
appear. 

Therefore, it being very doubtful whether the teftator did 
mean a fee, or not, our determination muft go by the rule of 
law, namely ; that there bei«g no words of limitation, the 
half-fifters take an eftate for I'^e only, and confequently there 
muft be judgment for the defendant. 

Judgment for the defendant. 
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Rex v^/us Kempson. ■ 

T^HE defendant had been conTifled in fcveral penalties *^^-»«- 
upon the game laws. In the convifbion the appearance Inaooiki 
of the defendant and the evidence were fet forth as follows : nlffiStnt ? 

Afterwards upon the aforefald day, and in the year aforefaidj enoughap* 
be^ the faid Samuel Kempfon^ having been duly fummoned^ ap- (hew thtt 
peareth, and is there prefent before me in order to make his dr ^ •^- 
fence againd the faid charge and informationi and having heard given in cte 
the fame is a(ked by me the faid juftice, if he can fay any thing {JJ^^^J^Ju 
for himfelf, why, l^c. Who pleadeth that \it,\A not guilty of antjwith- 
the faid offence ; neverthelefs/on tlie faid 14th day of Septeni^ that he wi 
her^ one credible witncfs, Richard Cratorn, now cometh before *^^I^ 
me, the faid juftice, ^r. and upon his oath depofcth and faith, fheciflat. 
that on WednefJay the 14th day of this inftant September, he 
fanv Samuel Kempfon^ isfc, l^c. and thereupon the (aid Samuel 
Kempfon^ before me the faid juftice, by the oath of one credible 
witnefs aforefaid, according to the form of the faid ftatute afore^- 
faid^ in fuch cafe made and provided is convidied of the faid of- 
fence, ^c. 

Upon the record being removed by certiorari, Mr. Chamhre 
objeftcd, that it did not appear upon the face of this convi£tion, 
tliat the evidence was given in the prefence of the defendant, which 
it ought to be, that the party accufcd may have an opportunity 
uf crofs-examination. 

Mr. Poole^ contra, infifted that it was not neccflary to ftate that 
the evidence was given in the prefence of the party accufed. It 
is fuQicient if it appears from what is dated that he was prefent 
9t the time. Now here it is dated that the defendant appeared, 
pleaded not guilty, and then the evidence was gone into ; in 
fuch a cafe the court will prefume that he was prefent at the 
time, and cited Rex verfus Aiken, 3 Burr, 1785, as in point. 

AJlon Judice. Enough appears upon this convidion, to (hew 

that the witnefs was examined in the prefence of the defendant. 

It mud be fuppofed that all that paffed was at one and the fame - • 

lime. 

Per Cur. Let the convi£lion be affirmed. 



V0L.L 
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1775' 



FA, 3d. 



Hunt verfus Cope. 



. IJ'RBfOft frorA a judgment of the court of King*s Betich, in 
upon a ilif- Ireland, in an a£tion of replex^in^ brought by the plaintiff, 

•'*^* ^ now defendant in error, for taking certain goods of the faid 
in bar, that Henry Cope, out of his dwelling-houfe, and detaining them, He. 
ant te//f!) ' The defendant, the now plaintiff in error, avowed the taking 
d9wmmjum> foy rent arrcar due by the faid Cope to the faid defendant, for 
whaehy' certaid premifcs in the avowry mentioned. 
ws^jJ^ The plaintiff pleaded id, That there was not any rent due to 

prhftd ff the defendant out of the premifes, at the time of the taking, ^r. 
thereof^ upon which iffue was joined, 2dly, That long before t^e taking 
without Qf tije goods, to wit on the ift of j^pril 1770, the defendant 
he wasr:r. with force aud arms unjuflly and unlawfully entered upon the 
out'gf*the"^ garden part of the mefluage or tenement in the plaintiff's pcf- 
fame, is in- fcffion, and did then and there with like force and arms unjuflly 
being a ' *"^ unlawfully hrcak and pull doiun the roof and ceiling of a 
mere trej- fummer-houftj part of the faid premifes, and tore up the benches 
notv\a\tn. therein, by means whereof the plaintiff had been deprived of 

the ufe of the fummer-houfe, from the faid ifl: of April, 1770, 

until the day of taking of the faid goods, l^c. 

To this plea the defendant demurred, and the plaintiff joined 
in demurrer. 

The Court of Kin^s Bench in Ireland, gave judgment upon 
the demurrer for the plaintiff, whereupon the defendant brought 
this writ of error to revcrfe the judgment, and aflSgncd the gen^ 
ral errors, and the plaintiff joined in error. 

Mr. Dunning, for the plaintiff in error, ftated the queftion to 
be, Whether the fa£ls fet forth in the plea amounted to an evic* 
tion of .the defendant ? If not, which he contended they did not 
in this cafe, they were no fufpenfion of the rent, but a mere 
trefpafs, and cited S/V Thomas Jones, 148. Roper verfus Lhyd, 
as in point ', where, in covenant for non-payment of rent, the 
leffee pleaded, that the plaintiff had taken away a pent-houfe, 
fixed to the premifes, and the court held it a trefpafs only, and 
. no fufpenfion* 

Mr. Norton, contrh, infifted that the fafts in the plea did 
amount to an eviftion ; for here an adlual entry by the leffor is 
ftated, and alfo that he pulled down part of the fummer-houfe 
and the benches, fo as entirely to deprive the leffee of the ufe 

of 
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©f it: and cited i RoL Abr. 940. ///. extinguj/bmtnti letter^. ^775* 
fl. I. Cro. jB/. 341. the rcafoning of which cafc3 he faid went to ^— 



flicw, that wherever there is a tortious entry by a le%ii^,fo as ^grfu$ 
to deprive the leffte of the enjoyment of the premifes, it Cope, 
amounts to a fufpenGon of the rent. 

Lord Mansfield, The whole qucftion in this cafe turns upon 
the pleading ; for the rule of law is clear, namely, that to occa* 
fion afufpenfion of the rent, iher^mud be an evidlion orexpul- 
fion of the leiTce.. But here the plea dates merely a trefpafs, and * 
no cvi£lion, therefore the plaintiff mud recover. 

AJlon Juftice. I am ckarly of the fame opinion. The caft 
in Cr9. EL 341. never received a final determination ; and even 
upon the mooting of it Fenmr anvl Clench doubted. Ail the 
cafes in the books fuppofe the leflce to^bc put out of pofTeQion ; 
therefore merely faying th^t he was denrivcd of the enjoyment 
of the premifes is not fufHcient, but he mud plead that he was 
cvi£led. i Lord Raym. 370. Clayton 34. Hob. 326. Reynolds 
Terfus Buckle, 

Lord Mansfield. The defendant certainly (hould have pleaded 
ruinhny and then the fa£ls that are now dated might have been 
fuflicient for the jury to have found a verdicl in his favour. 

Mr. Judice IFilles and Mr. Judice Afiihnrfi were of the fame 

opinion. 

Judgment reverfed. 



Doe ex dim. Chenv verfus Batten. t^r^'^L 

•^ Ftb, 13th. 

'T'HIS was an ejeflment brought by the plaintiff, ajjaind the Thcmrr^**- 

defendant, to recover fome warehoufes in London. The ^rean^ysf 
u(kion was tried before Lord Mansfield^ at the fittings in lad l*n^'«rd,for 
term, at Guildhall. At the trial the cafe appeared to be fhortly Jubj^uent \q 
thus : ^"5 ''"^t 

when ihc 

The defendant was tenant at will to thelefTor of the plaintifF, *f"an^ 
who, to determine the tenancy, gave notice at Lady-day to the havequitted 
defendant to quit at Michaelmas. The defendant not quitting a«<"''^»"S. 
at M'tchaelmasy the plaintifF brought this ejedment, and laid given him 
the demife on the 30th of September: the defendant appeared, ^Zft^^'Jmt' ' 
and pleaded. Sometime after the plea was put in, the leflbr of ^f*'fi{f^ 
the plaintiff received ot the defendant a quarter's rent, due at the part of 
Chriflmas. The defendant's counfel infided that this fubfequent «h« i^diord 
acceptance of rent iubfcquently due^ was a waiver of the notice, but matter 

oievUenct 
0T( I T to be left to the jury, under the circumftances of the cafe. 

R 2 . and 
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^775* ^^^ tantamount to an agreement, that the defendant (hould coit« 
tinue tenant. His Lordihip faid, he took the pra£tic^ to be fo; 
^f though in his o^n opinion it wns unreafonable. But being fct- 
Battzn. tied, he dircfted the jury to find for the defendant, which they ' 
accordingly did. Afterwards in the fame term horA Mansfield 
faid, he had turned the matter in his mind, and likewife men* 
tioned it to the judges, who doubted if the law was as he had 
direded. It was therefore proper the point (hould be fettled, 
for which purpofe his lord(hip defired Mr. Dunning would more 
for a new trial. He accordingly did, and now in this term the 
cafe was argued by Mr. Mansfield and Mr. Bolton^ for the de- 
fendant; and by Mr. Dunning and Mr. Davenport^ for the 
plaintiff; when the court gave judgment as follows : 

Lord Mansfield. This cafe has been extremely well argued 
on both (ides. It was underftood'on all hands at the trial, that 
there had been a generally conceived notion and pra£lice, that 
where a landlord receives xtnt for the occupation fubfequent to 
the time when the tenant ought to have quitted according to his 
notice, it is an admiflion by the landlord, that he was his tenant 
after that time, and confequently a waiver of the notice. When 
this was mooted at the trial, I did not think there were any cafes 
sgainft the praAice, but looked upon it as e(labli(hed; and 
therefore I dircfted the jury to find a verdift for the defendant. 
At the fame time 1 was ftrongly of opinion that the pradice 
was unreafonable and derogatory to juftice. And now upon ex- 
amination ir does not appear that we are precluded by authority, 
or any eftablifhed praftice, frort! judging agreeable to the rca- 
fon of the cafe. 

It being clearly proved that a quarter's rent accrued fince the 
demifc, the qucftion is. Whether fufhcicnt matter appeared in 
point of law, to prevent the leflbr of the plaintiflF from recover- 
ing in this ejeftment ? If there did not, the direction I gave 
was wrong. Fir(t, if the matter which appeared ought to have 
been left as a yi/7, for the confideration of the jury, in that 
point of view, it was erroneous : And fccondly, if it be clear 
that in law the Icffor of the plaintiff was not barred^ it was ftill 
more erroneous. An ejeftment is a moft beneficial remedy for 
the recovery of lands. It is a remedy by fiSion of law j and 
therefore (hould be applied to the'^purpofca that will bcft anfwer 
the ends of juftice. In ejeament the plaintiiF in his declaration 
ftatcs, that on fuch ^ day he had title to the poffeifion of fuch' 
• lands, and upon tlie trial he is bound to prove that fuch title wa> 

S in 
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in him at the time fo fpecified. The title of the platntififin this 1775* 



Doc 



cafe accrued by giving (ix months notice to the defendant to 
quit ; which it was in proof had been duly given : indeed there verfus 
18 no difpute, but that at the time the demife is dated to have '^^^■*'*^' 
been made, the leflTor of the plaintiff had a right to the poifef- 
fion ; and fo he had at the time of the plea pleaded. The fingle 
qm;ilion is. Whether the landlord has, by any fnbfequ^nt a£l or 
agreement, waived fuch his right, and confented that the tenant 
ihould continue the pofTcflrion ? If he has, no doubt but he will 
bc^ bound by fuch agreement. As to that, the faft in this caf<^ 
is, that the landlord has received rent eo nomine for a quarter of a 
year, which became due after the time of the demife in the de- 
claration raid. This circumdance, it is infifted, is in fa£l a 
declaration on his part, th.u he departs from the notice he had 
given ; and is an acknowledgment that he dill confiders the 
defendant as his tenant. But let us fuppofe the landlord had 
accepted this rent under terms, or made an exprefs declaration 
that he did not mean to waive the notice, and that, notwith- 
ftanding his acceptance or receipt of the rent, he (hould dill 
infid upon the pofTeflfion. Ox fuppofe any frauc( or contrivance 
on the part of the tenant in paying it. Clearly under fuch cir« 
cumdances the plaintiff ought not to be barred of his right to 
recover : But all thefe are fa£ls which ought to be left to the 
confideration of the jury. 

The quedion therefore is, quo anirno the "rent W2t9 received^ 
and what the real intention of both parties was ? If the truth 
of the cafe is, that both parties intended the tenancy fliould 
continue, there is an end of the plaintiff's title : if not, the land- 
lord is not barred of his remedy by eje£lment : as where the 
leflbr of the plaintiff, after the time laid in the demife, agreed 
to accept the fingle indead of the double rent, which by the 
Jtatute 4 Geo. 2. c. 28. he was entitled to. This very point was 
determined in a cafe of Gilder ex dim. Gilder or Gi/doe, verfus 
at Sali/bury zffizeSi I754» before the prefent Lord Chief Baron 
(then Mr. Baron) Smyihe. There the fingle rent had been re- 
ceived by the landlord fubfequent to the time of the demife laid; 
and the objeftion now infilled on, was made: but Mr. Baron 
Smythe over-ruled it. A cafe was afterwards refcrved for the 
opinion of B. R» when the court held it to be no.^^jr; and that 
it ought not to preclude the plaintiff" from recovering in ejedl- 
ment. Lord Chief Baron Smythe and Mr. Judice Gpu/d both 
remember this cafe. I entirely agree with that opinion. The 

R 3 ftatutc 
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ly^jf. (tatute gives double rent if the tenant continues in poflcffion after 
■~; notice to quit. But dill it is to be received as rent. What then 

Doe , ^ 

wrfus is the cafe where a landlord accepts the ^ngU rent only. The 

Batten, t^^j^j^g ^^/^ when he is entitled to an a£lion for the whole, is an 

aft of lenity; but it does not import a confent that the tenant 

(hall continue in pofleiTion, or a waiver by the landlord, of his 

remedy by ejcftment. 

There is another cafe which was tried at Launcefton aflizet, 
when Mr. Juftice Gould was at the bar. The objection taken in 
that cafe was, that the lefTor of the plaintifF in eje^iment, had 
likewife brought an aftion for ufc and occupation of the very 
fame premifes, for rent which had accrued fubfcquent to the 
time of the demife. This a£lion flood ready for trial at the 
fame aflizes. In arp;uing the objeftion which is now made, it 
was faid) that the a£tion was an adion founded on promifes, 
and a fuppofed permiffion by the plaintifF to the defendant to oc- 
cupy ; therefore an acknowledgment on the part of the plaintiff 
that he was his tenant ; and confcqucntly a waiver of His no- 
tice. But the obje£lion was over-ruled : and the plaintifF Reco- 
vered, firft in the eje^ment, and afterwards in the adlion for yfc 
and occupation. It was holdcn, that one of the remedies was 
not a waiver of the other. Why? Beca^fe they were brought 
for fevcral demands, to both of which the plaintifF was entitled; 
confequently, the one could be no waiver of the other ; for after 
recovery of the poffcffion, the plaintifF was entitled to the pronts 
for ufe and occupation, if he thought fit to fue for them. 
Therefore in point of law the mere acceptance of rent is not in 
kfelf a bar. 

But if there were a doubt whether the pofleflion was by fraud, 
or in confcqucnce of a new agreement, or whether the accept- 
ance of the rent was mutually intended or undcrflood as a waiver 
of the notice, that is a faft which ought to be left to the jury 
to determine. It was not left in this cafe ; and therefore I 
think there ought to be a n^w trial. 

uy^on Juftice. There is no doubt but that at the time of the 
demife: laid, the lefFor of the plaintifF had a clear right to the 
poiFcflion, 

The quellion is. Whether he has done any fubfequent aft 
which amounts to a waiver of tliat right ? The only adl which 
appears is, the acceptance of a fingle quarter's rent accrued 
fince. I think that is only a waiver of his right to double rent 
under thtjlat^ 4 Ceo, 2» and does not necefFarily imply a confent 

that 
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that the tenancy fliould continue. Where an cjeftment has 1 77^ 
been brought on the Jat. 4. Ge$. 2. c. 28. /tfl. 2. for the for- 



feiture of a leafe, there being half a year's rent in arrear^ and '^^ 
no fufficient diftrefs on the premifcs ; there, acceptance of rent Batt«i 
afterwards by the landlord, has, I believe, been held a waiver 
ot the /cr/iiture of the leq/e^ which may well be; for it is a 
penalty^ and by accepting* the rent, thc% party waives the ///i«//y. 
But this cafe is v^cry different. For here the acceptance oijtngle 
rent, is only a waiver of, his right to double. Therefore, I am 
of opinion th^^t a new trial ought to be granted. 

WiLLKs Jufticc. I am of the fame opinion. 

AsHHURST Jullice. I believe there have been many nonfuits 
upon this objedion. But hitherto the queftion has not been 
much agitated : it being rather taken for granted that the prac- 
tice was fo : and, therefore, till now, the matter does not feem 
to have been fufficiently examined or explained. Whether the 
acceptance of rent after the time laid in the demife, is or is not . 
a waiver of the notice, depends upon the intention of the parties. 5 
which is a matter oifaff^ and, therefore, to be leff to the jury. 
If the landlord accepts it only as a cpmpenfation for the double 
rent, which the (latute fays he (hall have a right to, it is a 
waiver of that only : but it does not waive his right to the pof- 
feffion of the premifes, which is entirely a diftindt and different 
thing. Therefore I concur in opinion, that the vcrdift in. this 
cafe ought to be fet afide, and a new trial granted. 

Per Cur. Let the rule for a new trial be made abfolute. 



'THE END OF HILARY TERM% 



R4 



44« 

»77J. 



mi 



EASTER TERM 



15 George IIL B. R. i775# 



jWfr%f Rex ver/us Varlo, Mayor of Portfmouth. 

T T P O N (hewing ciufe why an information in nature of 
quo warranto fliould not be granted ag^inft the defendant, 
to fliew by what authority he claimed to exercife the office of 
mayor of the borough of Port/mouthy the conftitution of the 
borough, as far as refpe£led this queftion, was admitted on both 
fides to, be as follows : — That the corporation was a corporation 
by prefcription, and alfo by charter of Car. i. and confided of 
a mayor^ twelve ajdermeni and an indefinite number of burgefTes; 
and the mode of electing the mayor, as prefcribed by the char- 
ter, was as follows: that the mayor, aldermen, and burgefTtS, 
pr the greater part of them^ (hould from time to time have a power 
of aflcmbling themfelves, or the greater part ofthem^ at 
and (hould there continue till they or the greater pari of them 
then there afTembled, Oiould chufe one of the aldermen to be 
mayor. 

The eleftion of the defendant was iJy a majority of the mayor,^ 
aldermen, and burgciTes afTembled ; but the mayor, aldermen, 
and burgefles fo afTembled, did not coriflitute a majority of the 
whole corporation. 

Thequcflion was, Whetlicr upon the true conftrufl ion of tliQ 
words of the charter, a majority of the mayor, aldermen, and 
burgefles only, who were afTembled, or whether a majority of 
the major part of the whole corporate body, ought to concur in 
the eleftion of a mayor ? 

Serjeant 
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Serjeant Dsvy^ and Mr. Wallace^ who (hewed caufe, ftated 1775. 
diat there were but five inftances from the year 15979 to the 



prefent time, where a majority of the whole body were afiembled ^^^ 
at the eleQion of a mayor : confequently if the objediion now Vaii,ci; 
made (hould prevail, the corporation mud be diflblved. But 
this is the fir ft time fuch an objedion was ever made in the cafe 
of an indefiniti number of eledors, and if good, may %StGt moft 
of the corporations in the kingdom. The diftindiion is, that 
where the eledion is by the comroonahy at large* thofe who arc 
aflembled have a right to eled, though they do not conftitute a 
majority of the whole body; and thofe who are abfcnt are virtually 
reprefented by thofe who are prefent. But if the number of 
eledors be definite^ as in the cafe of Rex verfus Grimix, capital 
burgefs of Tarmouth^y there the majority of the whole * Since !«•- 
body muft firft meet, and then the major part of thofe ^^^^^A 
fo aflembled may eleft. And fo the court held in that cafe, 
but faid it would have been different if tlie number of bur* 
gefles had been indefinite, and cited the cafe of the pariChioners 
oi Wallingford^ cited by Tanfieldy Chief Baron, in Lane 21. 
reported likcwife in 6 Vin.'Abr. 269 pL ^,^-^The ^ieen verfus 
Locky Fin. Abr. feme page, pi, 8. where it was held, that if an 
ad is referred to be done by the commonalty^ there the majority of 
thofe who are prefent will determine and bind the reft. 

Lord Mansfield. If in the fpace of 170 years there have been 
but five ele£lions by a majority of the whole body, and fuch 
majority is neceflary, the corporation muft be diflblved, unlefs 
the capital burgcflcs have, been in pofleflkfn of their franchlfef 
for 20 years. But even then they arc liable to an information 
filed by the Attorney General. 

Mr. Bearcrofty Serjeant Gfynn^ and Mr. Davenp&rt^ controf 
admitted, that where a power is given to any defcription of per- 
fons, fuch as mayor, aldermen, and burgefles generally^ to do an 
ad, there it is competent to the major part of thofe who are 
prefent to do fush a£t ; but infifted that that was not this caCs : 
for here the charter moft clearly meant there (hould be no elec- 
tion of a mayor, but by a majority of the major part of the con* 
ftituent members, fpecified and impowered by the charter to 
t\t€t. The words are, " that the mayor, aldermen and bur- 
•• gefles, or the greater part of them, fhall, from time to time^ 
•♦ have power, upon fuch a day to aflemble themfelves, or fhi 
** greater part of them!* Who are to aflemble thcmfelves by 
this dircQion? At kaft the greater part 2^ the whole body? 

And 
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1775. And the fubfcquent diredion is, that^thcy (hall there contimie 

till the jr, or the greater part of them, then there aiTccnbltd^ (hall 

wrjui chufc one of the alJermcn to b^* mayor, Wr. therefore, there muft 
VA»ko. Ijc a majority of the conflituent body aflembled. 

As to the ufage, if the words of the charter were doubtful^ 
the ufage under it might be evidence to explain the meaning of 
them. But here the terms of the charter are clear and exprefs, 
and, therefore, the corporation muft conform to them. As to the 
ctynfequences that may enfue from the few inftances in which 
the diredions of the^ charter have been purfued ; they are no 
ground for the court to refufe an. information ; for if the words 
are clear, juflice muft be done, though it involve the diflblution 
' of the corporation, and infifted on Rex verfus Grimes as a cafe 

in point. 

Lord Mansfield. Upon the words of the charter alone, I my- 
felf have no doubt about the conftru£tion of it. In this 
corporation there are an indefinite number of freemen; and it is 
a corporation in which honorary freemen may be made. 

It is in the nature of all corporations to do corporate a£ls ; 
and where the power of doing them isf not fpecially delegated to 
a particular number, the general mode is, for the members to 
meet on the charter days, and the major part who are prefent do 
the a£l. But where there is a fcleft body it is i different thing, 
for there it is a fpecial appointment. All the reafoning there- 
fore is different. 

But fuppofe the words of the charter are doubtful, the ufage 
/ in this cafe is of great force ; not, that ufage can overturn the 
clear words of a charter : but if they are doubtful, the ufage 
vnder the charter will tend to explain the meaning of them ; 
efpecially in a cafe likethis> where, before the charter, the cor- 
poration confided of an indefinite number of burgefTes by pre- 
• fcription, and where the charter itfclf added no new members, 

but only incorporated the old ones. Since the charter, namely, 
fortbefe Jaft 170 years, the major part of thofc only who were 
afTembled, have concurred ineleding the mayor ; and there are 
but five inftances during that period, in which the members fo 
afTembled have conftituted a majority of the whole body. My 
only doubt at prefent is, whether it ought not to be put upon 
the record if the parties are defirous to try the queftion, and to 
be at the expence -, and therefore I think the rule (hould be 
lUfide abfolute in one, and enlarged as to the refU 

ASTOK 
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Aston JuAice. In the cafe of an indefinite number .of bur. i77r. 
{eflcSy as there are in this corporation, I cannot conceive that the ■ - 

:harter meant a majority of that indefinite number ihofuid be ^? 
prefcnt. Va»i.o. 

The ufage anterior to the charter of Car. i • cannot alter the 
charter, but it will guide the con(lru£lion in a cafe where it 
iocs not plainly appear that the charter meant to vary fuch for- 
mer ufage. Therefore I concur with my lord, that the rule 
(hould be abfolute as to one. 

Mr. Juftice Willes and Mr. Juftice AJbhurft concurred. 

Lord Mansfield. The ufe of a trial will be to find the ufageu 

Rule abfolute in one. 



Drinkwater and another, Afllgnees of Dowding, friity, 

-^ 'May 12th* 

ver/us GooD^f IS m 

HPHIS was an aflion brought by the plaintiffs, as affignees ^^^ 

of the eftate oi % Dowding^ a bankrupt, for a fum of comesibre* 
monoy, for goods fold and delivered to the defendant. Upon ^'^^^ 
the general ilTue pleaded, a verdi£t was found for the plaintiiBTs hAsalienon 
damages 194 /. fubjeft to the opinion of the court, upon the the goods, 
following caff. fold^byhiin, 

J. Doivding^ the bankrupt, was a clothier, and employed cipai, to 
Edward Jeffries a fad^or, who fold to the defendant Goodwin^ or^hTS^ 
the cloths in quvftion, marked J. Doivding^ before any a£l of for which he 
bankruptcy commiittd by J. Dowding ; but did not receive the come furc- 
money for them till after the a£lion was brought. The cloths '/• 
were fold by JeffrUsy as faHcr^ and the defendant Goodwin 
knew htm to be fo^ in the ufual courfe of bufinefs, and in his 
own name. The money was paid by Goodwin to Jeffries^ after 
notice to him from the afTignces not to pay it to Jeffries. 

Edward Jeffries was a creditor of Dowding^ for feveral fums 
of money exclufive of the bonds hereafter 'mentioned ; for which 
fums he received full fatisfadlion by the money in his hands, or 
by cloths in his pofTenion. As to the bonds, Dowding bor- 
rowed money to the amount of 3,000/. and upwards, and by 
letter bearing date the ill o( Afay^ 1769, applied to J ffries^ his 
fa£lor, to be fecurity for him jointly in thefe bonds. The 
letter was as follows : ^ 

** Sir, I take the liberty of aflcin^ you, whether, if I (hould 
<' meet with any fum which the lender may think too large 

« for 
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V 

J 7 75. •• for my fccurity onljr, you will favour me with your's jointly 

* ' ' ^ with my own, upon my engaging, as a means to prevent a 

wATxit *' poiBbility of danger to you, to fend you all the cloths that 

- wr/iri « I (hair make of fuch monies, as you may be fccurity for with 

** me.'' 

To which JeffrUs fcnt the following anfwcr ; 
** Sir, I am willing to join my name to yours, in the fccurity 
*' you propofc on the plan I now lay down; which is done to 
•••render a counter- bond unnecefiary, and to put me in the fame 
•• ftate as if i advanced the money myfelf : this, 1 am fatisfied, 
<< you will not impute to my want of confidence in you, which 
'• I have as fully as in any man ; but it is pointed odt to me by 
" the common rules of trade, and anfwcrs every purpofe as fully 
*^ as can be : the plan I mean is, that the money (hall be paid 
*• into my hands, which you will draw for, as in eommon 
•• courfe, and I will give you a memorandum of having received 
•' fuch fum, to be employed folely to your trade, without any 
«< claim for intereft, provided you duly pay it to the obIi|or.'' 
•—When money was taken up on the joint bonds of DotvtSng 
and Jeffries^ J^fff^^^ acknowledged the receipt of it to DswJing 
in the following form : *• I have this day received of j(, B» 
•' for your ufe 500/. for which I have given your account 
«« credit." Accordingly the money due upon thefe bonds was 
ftated in the annual accounts fent by Jeffries to Dowding. No 
part of the money due upon any of thefe bonds was paid before 
the a£t of bankruptcy \ but the whole has fince been paid by 
Jiffries^ and 'Jeffries has not fufficient from the cloths in his 
hands, or the money due from the defendant, to fatisfy the 
* bonds. 

The queftion was. Whether the aflignees were entitled to re» 
cover againft the defendant ? 

Mr. Buller for the plaintiffs. — It' will be infifted on the other 
fide that the money being raifed jointly by the bankrupt and 
Jeffries^ muft be confidered as money really lent by Jeffries to 
the bankrupt i but though the letters aflFe<^ to import as much, 
it is not true in point of fa£l, and, therefore, the tranfaflion was 
a fraud upon the reft of tlie creditors, calculated on the one 
hand to give the bankrupt a falfe credit, and on the other to 
give Jeffries the factor, a preference. But there was no imme- 
diate debt due from the bankrupt to the fa£i:or, at the time of 
the agreement. For the bankrupt was liable in the firfl ihftance, 
and if the bankrupt bad paid the money, the fa^or could 

never 
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never have called -upon the bankrupt* 2. There was no debt 1775* 
due to the h&ot at the time of the adion brought j for at that * 

time he had paid no part of the money taken up on the bonds, watx^ 
nor was he ever any money in advance to the bankrupt.. On q^^** 
the contrary it is eStprefsIy ftatcd in the cafe, that all the money 
paid by the faAor was paid fince the a£lion brought ; fo that at 
the commencement of the fuit, the fa£lor was no creditor at all. 
If fo, this is no more than the general cafe, where a fale by a 
fa£lor is confidered as a fale by the owner himfclf, for which the 
owner may bring his zCtion : for at the utmoft there was but a 
poffibility of 9 debt due to the faftor at the time. ^ 

But fecondlyj it is infiftcd on the part of the defendant^ that 
the fa£lor has now a lien on the price. Let us exatnine there- 
fore what a lien is ? It is a tye or hold upon goods or other 
things, which a man has in his cu/tody, and which he has a right 
to retain till he is paid what is due to him ; but that can only 
be where he has the cufioJy and pofTeflion of the thing. He 
cannot have a right to hold that which he Iisls not in his cttjlodjs 
for without the cuftody there is no lien, and fo it is exprefsly 
laid down in Chapman verfus Derby ^ 2 Fern. 117. i j^tL 134. 
and the cafes there cited. But here the fa£lor has parted with 
the poflcffionjby difpofing of the goods to the defendant; there- 
fore he had no lien on them ; and as to the price or value of 
them, that clearly was not in his hands or poiTefTion^ at the 
time of the aftion brought ; therefore, there could be no lien on 
that: and confequentiy the payment afterwards was fraudulent. 

Mr. Davenport^ centra^ for the defendant.— It is too clear to 
be difputed, that every fa£lor has a lien for the general balance 
of his accounts ; and, therefore, Jeffries certainly had a lien for 
fuch general balance. In this cafe the points are two. ift. 
Whether poflefEon mud unite with the lien 5 and if it muft, 
whether that pofleflion has been parted with in this cafe ? 2d, 
Whether this tranfaclion is in its nature fraudulent, ift, The 
lien in this cafe has not been parted with. I admit the right of 
the principal to maintain an aftion for goods fold by his fador 
but then it muft be qualified with this reftridion ; namely that 
the principal is not indebted to his fa£lor; if be is, he cannot: 
becaufe, if he could, the fa£^or would have no fecurity in his 
hands. Now that fecurity is not confined to the a&ual poflefBoa 
of the goods themfelves ; for in that fituation they are mere 
lumber: it is the value of them which is the real fecurity, and 
that value, when the goods are parted with, the £ador has a right 

to 
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^715" ^^ f^tain, and is in law a cohtinaation of the poflcffion. In 

•— — -— * this cafe no account was kept between Goodwin and the bank- 

wAT iV '^^P^ ♦ ^^^ °"^y account was between Goodwin and Jfffriesk Tlie 

vtrjui bankrupt could not have brought an a£bion againft Goodwin^ 

without the intervention of Jeffries. If fo, the aflignees can be 

in no better fituacion than the bankrupt himfelf would have 

heen in. J^ff^^^^ is -in the fame Gtuation as the acceptor of a 

bill of exchangeywho has a right to fell the goods of the drawer, 

^ and toreimburfe himfelf with the value. But if felling the goods 

were fuch a parting with the poflcflion as would deveft the lien 

which he had before, the xnifchicf and inconvenience to trade 

would be endlefs. So here Jeffries^ having advanced this money 

upon his own credit, when the goods canie to his pofTefliony 

had a right to fell them, and to retain the value to reimburfe 

himfelf. The pofleflion, therefore, remained as much as if the 

goods themfelves had remained* 

2dly, This mode of dealing was no fraud upon any of the 
creditors, or upon the aflignees. For Dowding could not have 
carried on his trade without money or credit. Jeffries not having 
money, lends him his credit and name, by becoming furety ia 
tliefe bonds \ that is to all intents and purpofes, the fame thing 
as if he had lent him money; and it was not competent to 
Dowding to fue Jeffries for any money he might receive, till 
Jeffries had difchargtd the amount of the bonds ; for till then 
the balance was againd Jeffries: therefore, the law and juftice 
of the cafe is, that the fair balance (hould now be fettled between 
him and the creditors of the bankrupt. And fo it was heldj 
2 Chan*^ Cafes, 36. Suppofe a fa£lor were to fail, and his af* 
fignees afterwards receive money for goods fold by him as fac- 
tor; it has been determined in that cafe, that the principal is not 
to come in as a creditor under the commiflion, for the general 
balance, but (hall receive the full value of the goods. For 
the fame reafon, the fadior in this cafe is entitled to all the goods 
in his pofleflion. 

Lord Mansfield.— I think you ftate the material fa£l of the 
cafe contrary to the finding. The queftion you make is. Whether 
the pofleflion continues ? And to judge of that, the tranfaclion 
fliould be known. Now the tranfaflion was thus : Jeffries fold 
thefe goods to the defendant Goodwin^ in his own name ; with- 
out Any reference to the principal, or without even making the 
principal creditor for them. But the goods are marked J. Dow* 
ding; therefore! the defendant muft have ki^ownhe was the 

12 principal 
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principal, and that waa the reafon of ouklng that fa£l part of 1775. 
the cafe. 



I (hould be glad to know if there is any authority, where, after wat ««" 
a fa£lor had fold goods in the manner here mentioned, it has _ ""/*» 
happened that ttie principal has forbid the vendee to pay the 
Talue to the faAor, and the vendee has notwithftanding paid the 
fa^or. In this cafe the whole turns upon the circumdance of 
the affignees (who (land in the place of the bankrupt) having 
forbid the defendant to pay Jrffries : there can be no doubt, 
that .where a fa£lor, who is fully paid all his dematids, be- 
comes bankrupt, the property of all the goods remaining in his 
hands is in the principal, and he may fue for them in his own 
name. 

Cur, advifare vttlt. • 
Afterwards, on Tuefday 16th of May^ Lord Mamfeld^ after 
dating the cafe, delivered the opinion of the court, as follows : 

It appears from the fads dated in this cafe, that the defendant 
Goodwin has taken upon himfelf to pay the money in queflion 
to Jtffriesy after notice from the afEgnees not to pay it to him, 
and after, which I take for granted, anindcmnity offered by thcn^ 
and alfo an indemnity from Jeffries. It is, therefore, the cafe of 
Jeffries; and the quellion is between Jrffries and the aflignees, 
which is entitled to receive this money. 

The maxim of law which fays, that it (hall not be in the 
power of any man, by his eleftion, to vary the rights of two 
other contending parties, is a very wife maxim, as well as a very 
fortunate one, for the parties who are fo difputing ; becaufe, by 
giving notice to fuch perfon to hold his hand, and offering him 
an indemnity, he renders himfelf liable to the true owner, if 
after fuch notice ' he takes upon himfelf to decide the right. 
And, therefore, though the purchafor of goods from a faflor has 
a right to pay him the money, and be difchargcd ; yet when 
the principal and fadorhas a difpute, the buyer, with notice of 
fuch difpute, has no right to prejudice the title of the principal. 
This cafe, therefore, is in the nature of a bill of inter-pleader. 
The defendant is the ftake holder, the alDgnees and Jeffries afc 
contending, and the court is to decide* 

Jeffrie^ claims the money, as having a lien on it, and the 
aflignees claim it as (landing in the place of the bankrupt. 

Jeffries claims it as having a lien. To confider the cafe th be- 
fore firil upon the general quejlion^ we think that a faflor who re- 
ceives clothsi and is autborifcd to fell tlicm in his own name, 

but 
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1 775* but makes the buyer debtor to himfelf ; though he b not anfwtr- 
able for the debts, jet he has a right to receive the money: hb 
receipt is a difcharge to the buyer ; and he hat a right to bring an 
a£lio|i againft him, to compel the payment ; and it would be no 
defence for the buyer in that a^iion to fay» that as between Um 
and the principal he (the buyer) ought to have that money» be* 
caufe the principal is indebted to him in more than that fum ; 
for the principal himfelf can never fay that, but where the 
factor has nothing due to him. There is no cafe in law or 
equity, where a fa£tor having money due to him to the amount 
of the debt in difpute, was ever prevented from taking monej 
for cloths in his hands. 

That being the general rule, let us fee whether this cafe 
differs at all from it. It certainly does not. On the contrary, 
it is greatly (Irengthened in the prefent cafe, for there is not the 
lead colour to fugged a fraud. But the principal and faQor 
enter into a fpecial agreement, by which the faAor undertakes 
and adually pledges his credit to raife money, for the benefit of 
the principal ; which money is to be worked up in cloths^ and 
which cloths when fo worked up, the principal agrees to fend 
to the fa^ior. The agreement tlierefore is,«that he fliall have a 
lien. For he fays, *< be fecurity for the money, and I will fend 
« you all the cloths.^ — ^What is the form in which the tranf- 
aQion is put ? The fa£lor knew very well that for a genera) 
balance of his accounts he had a lien, but he doubted whether 
fuch lien would extend tu a cafe in which he was only furety 
for his principal, and, therefore, he fays, *< I am led by the courfc 
«< of the trade, to let the money be a joint-bond, ^^.*' 

Therefore, we are all mod clearly of opinion, that a fa£lor has 

a lien on the price of goods in the hands of the buyer : and 

in this cafe, though he had not the adual pofleflion of them, 

yet as he had a power of giving a difcharge, or bringing an 

aQion, he had a right to retain the money, in confequence of 

his lien, as much as a mortgagee has by the title deeds of an 

edate in his hands> though he is not in pofleflioa. llierefor^ 

let there be^ 

Judgment for the defendant 
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DElJlf-,eX dip, BaLDERSTON Ver/uS BaLDEUSTON. Saai Jaj. 

N cjeftmcnt iu appeared at the trial, that George Balderjlon ^^ife to 
being feifcd of the premifes in queiUon, duly made his laft xof^eiJeft 
. Will, bearing date the 15th oi Jpril^ 1 761, and thereby amongft {^jj^^j*^'* 
'other things devifed as follows : Alfo, I give to my foil Thomas three ymnf^* 
JBa/derfloftf two hundred pounds, to'be paid to him by my cxc- w. andcf. 
cutrix, herein after named. Alfo I give to my wife Elizabeth ?°? ^^^^ 
Balderjfon^ and her heirs for ever, all my houfes at the eaft end houfcand 
•of Newborough-Streetf in Scarborough. I alfo give to her, and tenan'tiin ' 
■her heirs for ever, my two tenements in Lotjgwefigate and Coohe^ common, 
RoWf iTi' Scarborough^ aforefaid. Alfo I give to my three fons, ^.Jeatlz^ 
George^ William^ ^nd Gilllsy and to their heirs for ever, my of^wentyom 
houfe, at the end of the apple 'market^ in Scarborough^ afore- to his wifc^ 
faid, and my clofe, in Falfprave^ as tenants in common, and *'f"|5> 

. . ' II r and after 

not As joint-tenants, when they come at age of 21 years, and hcrdcceafe 

the rents and profits of them to be received by my executrix, 'till \l^^^^^ 

that time, and employed for their maintenance, education, and three daugb^ 

benefit, during their minority, and as any of them come at age, their heirs 

their (hare of the rents and profits thereof to be received by them. ^^^V^^^ 

Alfo I give to my wife, my houfc at the upper end of NeW' will further 

borough Jlrcet^ in Scarborough aforefaid, now in my occupation, ^^^h 

with all the furniture thereto bclongli^g, during her natural " htsah 

life, a proper part of the accruing profits or rents thereof to be «« dbUdnn 

applied for the maintenance and education ©f my thrcedau^hters, " l^ould 

hapDCii 

Ifabella, Elizabeth ^ and Ja7iet^ to whom, and their heirs for « to die 
ever, I give the fame, after the dcccafe of my faid wife, as te- <j ^t,TQ%t, 



" that 

Y of 

ahc've 
** *:amed 



TKEV 



Hants in-common, and not as joint-tenants. ^ly will further is, ** camc or 
and I do hereby orciv^r and direft, that if any cf tt:y above* u ^Ji^"" 
named children Jhall happen to die before they come cf age of ** W^^i ^^^^ 
Hiventy^one years ^ ana n.v:t,J0ut laivfut tjjuey then their property «< pertyand 
and fhare in ANY cf the above bequeathed premifes Jhall be )|-^'''"'- 
€qf tally divided among the REST of my furviving children, Jhare " the ahovt 
cndjhare alike. \\ ^TJ^^'^'c 

Two of the younger fons died under the age of twenty-one " tobee^ 

ouuliv 

years, without ifiue. IVilUamy the furviving younger fon, « di^idtd 
brought this ejeftment for their fliares. Thomas was of the age 11 ^TT^ 
of 21 years, at the time of making the will. A verdift was " cfhhjurm 

'* vivifjg 
** childreiiy Jhare ard Jhare alik:,** The r/^^ fon was cf oge zi the date of the will. T«w of the 
jminger fons died under age, and without ilfue. Per cur. The elHtfl ion and tlie tUree daughters 
are equally entitkd with the furviving youny.cr fon to tht fliarcb o( the two dcceafcd brothen. 

Vol. I. S given 
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1775. given for the plaintiff, fubjcfi to the opinion of the court, OH 

•"^ "— the following queftion, viz. 

verfut Whether JViliiam the furviving younger fon is entitled to the 

^'It?!,** whole of the houfe at the eaft end of the apple market ^ in Scar* 
borough f and the clofe in Folf grave ; or the fa id Thomas^ and the 
daughters, or any of them, are entitled to any (hares and parts 
thereof ? 

Mr. Davenport y for the leflbr of the plaintiff. The queftion 
in this cafe is a queftion of intention, and I contend the teftator 
never meant the different claffes into which he had divided the 
objcfts of his bounty, (hould interfere with each other : but that 
their interefts ftiouKl be wholly diftinft. The claffes are four, 
id, His cldfft fon. 2d, His wife. 3d, His three younger 
fons. 4th, His three daughters. The claufe in which he fays, 
•* if any, ^c. of my above, Wr." muft be confined to the 
daughters only ; for the words ^< fliall happen to die before the 
" age of 21 years," clearly ftiew that the teftator could not mean 
to include Thomas his tldeft fon, becaufe he was of age at the 
lime ; therefore the words cannot be conftrued in their literal 
fcnfe. If fo, the queftion is, whether the court does not fee 
plainly, that the intention of the teftator was to keep the claffes 
mentioned, entirely feparate ; and that if one or more of the 
younger fons died, the furviving fon or fons (hould take his or 
their part in exclufion of the daughters 5 and fo if one or more 
of the daughters died, the furviving daughter or daughters 
(hould take her or their (hare, in exclufion of the younger fons. 
No other conftru£lion can fatisfy the words, and therefore the 
leffor of the plaintiff is clearly entitled. 

Mr. Nortofiy coutra^ infifted that the teflator certainly meant 
all his children (liould be equally benefited by the death of any 
of them. If the conftruclion contended for, on the part of the 
leffor of the plaintiff, were to take place, and two of the 
daughters had died, the furviving daughter would hav6 had a 
better eftate than the cldeft fon, which never could be the in- 
tention of the teftator. He cited Stnith verfus Dordn^ in Scacc^ 
where the teftator dcvifed one fourth part of hiS' property to 
his eldeft fon, who was of a^^e at the time ; and the other three 
fourths to his three younger fons, who were all under age ; and 
then added, *• but if any of my faid children fhould die before 
** 2r, then their refpedlive property (hall be divided amongft 
" all my children (hare and (hare alike." One of the younger 
children died, and the court held the elder was equally entitled 
with his younger brothers. And upon the authority of tliis 

2 cafe. 
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cafe, which hefaid was in point, infifted that, Thomas the cideft in^c. 

fon, and the three daughters, were equally entitled with the -^ • 

furvivitig younger fons. ^erf^ 

Lord Mansfield. There can be but one of two conftru&ions Balp£r. 
of this will ; either that the claufe in queftion relates to the di- 
ftindl premifcs dcvifed to the three fons and the three daughters 
refpe£i;ively, and fo to make the fubilitution a limitation over, 
as between the three daughters, of their edate and as between 
the three fons, of their eftatej and the other is to blend them 
together. 

Aston Juftice. In the prefent cafe I incline to think the 
teftator did not mean to include his elded fon, bccaufe the words 
are <<if any of my children (hall happen to' die before the age 
•* of 21,*' and the cideft fon was of age at the time. As to the 
dther children, if the word " refpeftively" had been put in, it 
would have been deciGve of his intention to keep the intereft of 
the fons diftin£l, as between them ; and in like manner, the in- 
termit of the daughters diftind, as between them. I rather think 
it was meant to go to them refpcftively. 

WiLLEs Juftice. I think the teftator meant to provide for his 
children as equally a^ he could, and, therefore, that his elde ft fon 
ihould come in for his (hare in the event which has happened. 
His eldeft fon was of age. His intention feems to have been» 
that if the younger children came of age they (hould have an 
abfolute intereft. But if they or any of them died under age, 
or without iflue, then that their fliare fliould be equally divided 
amongft the reft of his furviving children. There is no reafon 
why he (hould be (uppofed to exclude his eldeft fon, and, as at 
prefent advifed, I have no doubt h^ meant to include him in the 
event which has happened. 

AsHHURST Juftice, inclined to think the teftator did not mean 
to exclude his eldeft fon ; but gave no opinion. 

Cur, advifare vult. 

Afterwards, on Tuefday the 16th of May^ Lord Mansfield^ 
after ftating the cafe, delivered thx: opinion of the court ag 
follows ; 

The queftion turns upon the conftrudion of the clau(e 
by which the premifcs are devifed over upon the contingency 
oi any of the children dying before the age of 21 years, and 
without lawful iflue. 

One conftrudion contended for at the bat wa^, that it (hould 
be taken refpeBively : that is, as a fubftitution of the cflate de- 
?ifed to the three fons, as between them ; and ajain as a fub- 

S 2 ilitution 
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1 y^ J, ftitution of the eftate dcvifed to the three daughters, as bctMrecil 
them ; but chat con(lru£lioii cannot be maintained from the 



mjhs words J becaufe the teftator exprefsly joins both the dcvifes tO' 
Baldek- gether: for he fays, ♦* their (hare in any of the above bequeath- 
** ed premifes," fo that he manifcftly blends them together. 

The next doubt upon the conftruflion of this will was, Whe- 
ther Thomas the elded fon was to be included or excluded. 
Upon the contingency that is put in the claufe in queftion, 
namely, "if any of my above-named children fhall happen to 
" die before 2i," Thomas m\x{i be excluded ; becaufe he was 
of age at the time of making the will, therefore, he could not 
be meant by that part of the chufe. 

The next doubt upon the conflriiflion was, Whether '* the reft 
•• of my furviving children" fcould mean thofe only who might 
die before 21, or whether it fliould mean all the teftator's fur- 
viving childreiK There were circumftances thrown out at the 
bar, from whence it was inferred, that the teftator was pro- 
viding equally for all his children ; but that does not appeat 
upon the cafe ^ if it did, it would ftrengthen the conftra£lioa 
which the court inclines to. But the court cannot ground their 
judgment upon matters not ftated in the cafe. Upon vrhat is 
{bated, after fome doubt, we are at laft unanimoofly of Opinion^ 
that thefe words, " the rejl of my furviving children," take in 
all the furviving children ; and confequently include the eldeft 

fon. Therefore William the plaintiff, can only recover hb 

• • • 
(hare of the premifes in queftion, equally with the other foat 

furviving children, that is, a fifth part only. 

Judgment for the plaintiff for a fifth patty otily. 



nurjjof, The Earl of Darlington verfus Pultenby. 

Common HTHIS was a cafe out of chancery, for the opinion 6F this 
^i^app^^hy court; and the material fafts Rated were as fdllow : 

dtedcxc* Sir William Pulteney^ by his laft will, bearing date the Joth 

prcfenccot"^ ^f -^prilf 1685, devifed certain houfes and tenements, in the 
two wit- county of MidJlifex, to his wife, for life. Remainder to his 
executed by fon William Pulteneyi for life. Remainder to his grandfoQ 
o^heiJ^c ^^^^'^^ Pt/lteney, fon of his faid fon Williz^, afterwards Earl of 
if the power Bafh, for life. Remainder to trufteeis, to fupport contingent 
appoint remainders. Remainder to the firft and other fons of his fail 
^J'l^,Z''' P^^^fo? William fucccffivcly in tail toale. Remainder to the 

l-rumenty Or 0\\\zt general term, 

feeutd 
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Anron^and other fonsof the faid teftatoi^sf^d fon Wiiliam^ fuc- I775» 

cedivdjr in tail-male. Remaindex to the faid teftator's fon John^ ■ — p 

for life. Remainder to the fald teftator's grandfon Daniti^ iov Dailin*^ 

Hfc. Rcfnainder to truftces, to fupport contingent remainders. J^L 

Remainder to the fit ft and other fons of the faid Drndel^ fuc- Pwiti- 

cefiiveljr in tail-male ; with remainder to the faid teftator's ^* • 
grand foa //if«ry, for life; with remainder to* truftees, during 
kisiifet to fupport contingent reraaiiKleTs : with feveral remain- 
,der8 over. Remainder to the faid teftator, and the heirs cf his 
body. Remainder to the teftator's faid fons Wiiliam^ John^ 
Charles^ and Thomas^ fucccffively in tail general. ' Remainder 
ta Henry Guyi Efq ; and his heirs for ever. 

Afterwards, the faid WiUiam the grandfon, then Earl of Bati, 
kcing then tenant far hfe in poffeftion, of the faid houfes and 
tenements under his faid grandfather's will, and being alfo en- 
titled under the wlil of the faid Henry Guy^ to the ultimate re- 
mainder in fee, expe£lant on the faid feveral particular eftates 
Kmited by the will of his faid grandfather^: And William Pulte^ 
fiey, Efq ; commonly called Lord Pulteney^ the only fon of the 
faid Earl of Baih^ being then of age, and being under the faid 
will of Sir William Pulteney^ tenant in tail in remainder, of the 
fame houfes and tenements, immediately cxpeftant on the -de* 
ceafc of his faid father ; the faid Earl of Bath^ and Lord Pulti^ 
fieji by indenture of bargain and fale bearing dale the 2d 
January y '753> conveyed the fame to Thomas Newton^ to make 
him tenant to the precipe for the purpofe of fuiFering two reco- 
veries of the fiiid premifcs, the ufes of which it was declared 
fliould be, after limiting the fame to the Earl of Bath, for life, 
and fubjed to n jorrmifre of 1,500 /. a- year to lady Bath^ " To 
** the ufe of fuch perteri or perfons, and for fuch eftate or eftates, 
" and in fuch manner and upon fuchtrufts, and fubjecl to fuch 
" provifoes, powers, and agfreements, and for fuch intents and 
•* purpofw's, as the faid William Earl of Bath^ and William lord 
** vifcount Pultctteyy by any their deed or deeds^ (either witiv , 
" or without power of revocation) to be by both of them fealed 
•* and delivered in the prcfence of two or more credible witneftes 
" fiiould from time to time jointly grant, dircft, limit, or ap., 
•* point. And in cafe of the death of either of then* the faid 
^ William Earl of Bathy and William lord vifcount PuUeney\ then 
"as thc/urvivor of them, by any deed or deeds^ to be executed 
*^ as aforefaid, (hould from tim<: to time alone grant, dire£>, 
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1775, " limit, or appoint, and in default of fuch appointment, to 
— " the ufc8 they before ftood limited to, by Sir WUUam Pulttney\ 
« will." 

In Hilary ternip 17531 the two common recoveries were duly 
fuflFercd.— On the iiihoi February^ I7^3» Lord Fi///^/i<ry died, 
without having executed or joined with his father in the execu- 
tion of any deed of appointment of any of the faid heredita- 
ments, and without ifltie. — On the 21 (I o{ May, 1763, the earl 
of Bath made his will, and thereby gave all his real eftate whatfo- 
ever and wherefoever, other than and except the piece or parcel of 
ground, mefluage, or tenement, with the ere£tions and buildings 
therein after raicntioncd to be in the polTefiion of the carl of 
^gremont, to his brother General Pulteney, in fee ; and limits 
the faid piece or parcel of ground to his faid brother, for life, in 
flri£l fettlement. This piece 0/ ground was part of th^ tftatc 
late of Sir William Pulleney^ and pafled under the limitations 10 
his will, to the Earl of Bath^ and is comprize^ in the indenture 
of the 2d of ya«i/jry, I7S3» and the recovery fuSered in Mid* 
4lefexy in purfuance thereof. 

The Earl oiBath died on the 7th of July^ 1 764, without leaving 
iffue. General Harry Pulteney^ who was fecond foa of ff^lliam 
Pulieney^ the foil of Sir William Pulteney^ furvived his brother the 
Earl of Bathy and upon his death became heir of the body of Sir 
William fulteney^ and upon the death of the Earl of Bath came 
into pofTcOlon of the eftates late of the (aid Sir William Pulteney. 
General Pulteneyhy his will, dated 4th Augufti'jC'jf devifed all 
his meiTuages, grounds, lands, tenements, hereditaments, andj^^al 
eftate, in thp county of Middle/ex^ and^jjjfo all and cv^ry hi| 
manors, meiTuag^s, lands, tenements and^q^ditaments, and r^al 
^ftate in the county of Somerfet^ or any comKy adjacent to the faid 
county of Somerfetf and in the counties of Montgomfry, Salcpf 
and Tork, to triiflees therein named, for 500 years. Remainder 
to the ufe of f ranees Pulteney^ for life. Remainder to the firft 
>nd other fons of the body of the faid Frances Pulteney^ fuc- 
ceflTively in tail male, with the feveral remainders over, and died 
on the 26th of O^oher 1767, without iffue ; and upon hisdeceafe» 
the defendant Mrs. Frances PulUnty^ grand -daughter of y^A/i, the 
fecond fon of Sir William Pultenfy^ became heir of the body of 
the faid Sir William Pulteney^ and a? fuch, became entitled to an 
eftatc-tail in fuch of the faid hereditaments as were deyifed by 
the will of Sir William Pufteney, by virtue of the lin^itaiions in 
that will to Sir William PulUney, and the heirs of his body, if 

that 
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that limitation was then in force. All the preceding limita- 177c. 
tions under that will being fp^rnt and determined, upon the de» ^ 



ccafe cf General Pulteney, without iflue. rf.^.l*; °f 

The qucftion dated for the opinion of the court was, Whether "^^^ 

vtrfus 

fo much of the cftatc comprized in the indenture dated the 2d . PvLTt- 
of January^ I7S3> ^^ ^^^ taken by the will of Sir William '**^* 
Pultcney^ dcccafed, paffed by the will of William carl of Bath^ 
deceafed ? 

Mr. Kenyon^ for the plaintiffs. — The qucftion is, Whether 
the iv:ll of the Earl of Bath is a good appointment, under the 
power contained in the indenture of 2d January^ ^1S3 1 or *» 
other words, Whether it is for this purpofe a de^d ? I contend it 
Js: And lirft, it is obfervable with refpeft to powers in general, 
that they were a fpecies of tranfmutation of property unknown 
^o the common law, prior to the ftatute of ufes, 27 Hen, 8. c, lo. 
At common law the only ancient conveyance of corporeal free* 
holds, was by livery of feifin : prior to the ft^itute, courts of 
equity alone entertained qucftions of this kind ', and the mode 
of conftru£lion which they exercifed at that time, was the fame 
as they now exercife in the cafe of trufts. When the ftatute of 
ufes gave the courts of law a power to judge of ufes, it muft be 
fuppofed the Icgiflature intended they (hould judge of them by 
the fame rules ; for the only resfon of giving the cognizance to 
them, was for the fake of brevity and difpatch. However, in 
fome of the early cafes, the courts of law conftrued powers very 
rigidly. 

Powers are of three kinds. — Firjl^ Naked powers, unaccom- 
panied with any intereft. To this fpecies of powers only, the" 
common law authorities apj.ly; and the conftruftion of themi 
like the conftruflion of conditions to which they were compared, 
has been very rigid. Secondly^ Powers granted to the donee of. 
a particular eflate. Thefe powers having their foundation in 
the will of the donor, were formely conftrued ftriQIy in favour 
of the remainder-man •, but no further : and of late even that 
ftridnefs has been thought wrong j fo that now they are taken 
more liberally, i Peere IVilliams^ 244. Beale verfus Beale.-^ 
2 Burr. 1,13^. Thirdly, Powers refcrved by the donor to him- 
fclf. Thefe powers have always been taken largely ; and of this 
clafs is the prefent ppwer. For though before the recovery was 
fuffcred, the earl of Bath was not abfolute owner of the inherit- 
ance, yet after the recovery he became fo, and Lord Pulteney 
was in the fame fituation. ^he qucftion then will be. Whether 
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I77?« *^ ^^* *^^ intention of Lord Bath to difpofe of this property. 
That it was his intention is manifeil by the dcvife of Egremont 
houfe. If fo, the only remaining qucftiou is. Whether the in- 
TON ftrument he has made ufe of was proper for the purpofc ? No5«r 

PuLTE- though every will is certainly not a deed, yet if z will has all 
'***'• the eflentials of a deed, as this will has, it fliall be taken to be a 
deed. Spelman in his gloflary, lixXtfailum^ and title tejlamen* 
tum^ defines them both bv the common technical name of charta* 
But a (Irong circumftance to (hew that the *Earl of Bath meant 
this (hould be taken as a deed is, that the will is fenkd, which is na 
part ojr ingredient of a will; but is of the very eflVncc of a deed. 
Theiefore, the fubftantial part of what the inftrument giving the 
power enjoins has been complied with, which is all that is neceCr 
fary» The circumftances are but cautions to prevent impofition: 
and fo it is cxprcfsly laid down in AJhion veifus Smith, i Chan» 
Cafes, 263, 4. Lord Bath verfus Montague 3 Chan. Cafes, 126. 
There the deed of revocation by the terms of the power was to 
be executed by fix witnefles, three of whom were to be peers, 
whereas it was executed by three witneffcs only. But Lord 
Somen faid, that had the duke in Jamaicahzd an exprefs deliberate 
intention to revoke, and, to tellify it, had gone r.s far in purfu- 
ance of the circumftance as his condition in thofc parts would 
admit, that is, by having the competent number of witncflts, 
though none of them were peers, equity might have cured the 
defe£l. In Hob. 277. it is held that the judges Qiould be 
et/luti to aflift the intention of parties, rather than work a wrong 
by enforcing rigid rules. The fame doflrine is held in SneyJ^ 
verfus Sneyd, in Cane. 3d February^ I747« Kibbet ycifus Lee, 
Hob. 312. ToIIett verfus Tollttty 2 P. Wiiuams, 489. and Lord 
Kir:g*% opinion, in 2 P. Williams, 506. Thefe authorities agree, 
that where the intention of the party to do the aft is manifeft, 
the power (hall be conftrued liberally, and the execution of it 
favourably in fupport of fuch intention. Here the intention is 
manifeft by a folemn and deliberate aft, which, though not a 
deed, has ail the requifites of a deed ; and, therefore, in every 
material rcfpeft is fubftantialiy and cfTcntially the fame, 

Mr. Dunning for the defendant. A deed and a will are to- 
tally different things. The eflence of a i\tti\ is fealing and A- 
liveri/:gy Co, Litt, 35. b. As to the intention qf the Earl of Bath 
that does not appear fo clear, for the dcvife of Egremont houfc 
is not of iifclf a fufiicient proof that he meant to difpofe of this 
property. Wiih refpeft to the power, it is not of the clafe'un- 

dcr 
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der which it has been ranked; for it is not a power proceeding 1775, 

from any original title or ancient dominion in Lord Bath : for • 

at the time of the recovery, Lord Bath was only tenant for life, Daimno, 
with* the reverfion in fee. The only objeft of the recovery was "^^J* 
to let in Lady 5^//A's jointure, and when that purpofe was falif- Poltb- 
fied. Lord Bath remained in all other refpefts tenant for life, in *•**• 
ftri£l fettlement.—The power was a power given by his fon 
Lord Pulinieyy with a view of enabling them to make a family 
fcttlcmcint by fome joint a<n-, during their lives, or to be exercifed 
in cafe of the death of either of them, by the furvivar. 

The c.^fes cited are not applicable to the prcfcnt quedion. Sneyd 
verfus Sneydy was a cafe where children were unprovided for : and 
Tollett verfus To/Iett, 2 P. WiUiams^ 489. was the cafe of a wife 
under the fame circumftances. But Lord Darlington is fieilher 
wife, child, or creditor. And he relied on the cafe oi Dormer 
verfus Parkhurjly 2 P. IViiliaws^ 506. as a cafe in point. 

Lord Mansfield. — Under the will of Sir Wiliiam Pulteney^ the 
carl of Bathf before hf made his will, fubjeft to his own chance 
of having ifTue male, and to the chance of his brother and feve- 
ral other perfons having ifTue male, had, as heir of the body of 
the tcftator, an-e(late tail in the premifcs in quellion ; which, if 
not docked by a common recovery, would have come to General 
Pulteneyy his brother. He could, therefore, by virtue of the 
will of Sir IFiUiam Puiteneyy devife nothing by his own will but . 
his reverfion in fee, which after an ellate-tail in an adverfe 
claimant, was of no great v;»lue. To enable him to devife, ii 
was neceflary that he (hould refort to a common recovery, which 
however could not be fufFcred, without the aflidance of his for^ 
His fon joined in it ; and by this recovery, and alfo by the dee4 
to make a tenant to the prxcipe, it is provided, " that fubje£t to 
<* the carl of Bath*s eftate for life, and a jointure of 1,500/. si 
<* year to Lady Bathf the eftate (hould be limited to fuch perfon 
•* or perfons, and upon fuch trufts as the carl of Bath and Lord 
** PuUeney by any their deed or deeds^ either with or without 
<< power of revocation, to be executed under their hands an4 
<* feals, and' figiied in the prefcnce of two witneflcs,- (Iiould 
'< from time to time grant, dire£V, limit, and appoint ; and ia 
** cafe of the death of either of thcm^ then that the furvivor a{ 
<< them, by any deed or deeds executed as aforefaid, (hould alonQ . 
** grant, dired>, limit, or appoint, and in default of fuch dire^ 
<< tion, and in the mean time to all the utes of Sir Williflm 
*« Pult^/tiys will." — After this, the earl of Path makes hi« wil^ 

and 
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1775, and by it he gives every thing to General Pulteney^ abfolutetj^ 
except the fpot of ground upon which the earl of Egremonfh 



NIY. 



DAtLiNC- houfe was built, which he gives ixxJlricJ fettUment. Now thefe 
^^^ premifcs are a part of the eftatc devifcd by the will of Sir William 
FvLTi- PulteneSi and one ufe made of it at the bar is; that Lord 
Bath meant to fettle thefe premifes in the particular manner 
ftated : and, therefore, meaning fo to do, as again (I General Pulte^ 
fiey, there is a (landing condition, namely, that if he will take 
any part he mud not didurb the other devifees. But that is not 
the quedion fent to us ; and as to the intention of Lord Batb^ 
there is no drong intention one way or the other. The quedion 
before us is. Whether by the general words of the will, this power 
fo created, is well executed? 

Be the value of the edate what it may, it does not alter the 
difficulty of the quedion : whether it be worth ic/. or io,oooA 
it is the fam<t thing ; if the court has no doubt oh a quedion, it is 
due to the parties that we fliould deliver our opinion, without 
allowing them to litigate the matter f .ifthcr, in a fecond or 
third argument. 

I have no particle of doubt on this quedion. It is very diffi- 
cult to maintain, on any principle of law, reafon, or convenience, 
a didinflion between equitable and Irgal executions of powers ; 
which were originally, in their nature, equitable, but are by the 
ftatute of ufes transferred to common law. Mr. Kenyan has 
faid very truly, that at common law powers were unknown. 
They were modifications of truds, and direclions to the trudees, 
which bound his confcience, and which he was compellable in 
a court of equity to execute. The datute of ufes transferred 
entirely all that was equitable into a legal modification \ and 
the courts of law were then bound to afk what was the equity S 
becaufe the datute faid, that the law fliould follow the equity. 
It has likewife been very truly faid, that there were few cafes 
upon the execution of powers before the^j/. 27 H. 8. c. 10. and 
none have come down to our time by way of precedents. Pow- 
ers, therefore, being a new thing, and the courts of law having 
no equitable precedents in point to guide them, compared them 
at fiid to conditions which they are not at all like ; and coufe- 
quently held that they fliould be condrued driftly. They 
looked upon them in the light of powers veded in a third perfon 
over the edate of anttlher man 5 v/hereas, in fafl, they are only a 
different fpecies of ownerfliip and enjoyment of property. But 
a long feries of precedents has now fettled in the court of chan- 
cery, 
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cerjy that mthc conftruftioh pf powers, wherever the power is 1775. 
executed for a meritorious confideration, namely, a$ a provifion 



VZT 



for a wife or child, or for the benefit of creditors or purchafers, darlinc- 
there the prccife form prefcribed for ^ts execution need not be '''9^ . 
ftrictly purfued: and if it is now fettled it is fettled on princi* Puitz* 
pies that exifted before. 

That being the cafe, courts of law ought to follow equity ; 
becaufe there (hould be 3 general rule of property : and if the 
courts of equity fay, we will prefume that where the execution 
is for a meritorious confideration, a (tri£l adherence to the pre-* 
cifc form was not intended, and therefore it is not neceflary ; 
the moment the fame rule is fixed and adopted at law, every 
man who creates, and every man who is to exercife a power, un- 
derftands w.hat he is to do. In the con{lru£lion of powers orij^i^ 
nallyin their nature lega/^ courts of equity mud follow the law; 
be the confideration ever fo meritorious : for inftance, powers by 
7i tenant in tail, to make leafes under the (latute, if not executed 
in the requifite form, no confideration ever fo meiitorious will 
avail. So with refpe£l to powers under the civil-lift a£l;, powers 
under particular family entails, as the cafe of the duke of Bolton^ 
Isfc. ; equity can no more relieve from defcfts in them, than it 
Can from defefls in a common recovery. The principle upon which 
the rule of conftru£iion in thefe cafes is founded is, that there is 
nothing to afl^eft the confcience of the remainder man. Therefore 
^t is difficult upon principles to maintain any diftlnfiion between 
equitable and legal execution of powers. In the cafe of the 
Earl of Bathy abroad, where it was required that the power (hould 
be executed by fix witnefles, three of which were to be peers of the 
realm, there being no peers there, if he had got ^ix other people to 
fign and feal, and conform to the requifites of the power, it might 
have been good on account of the impoffibility of executing it in 
any other way ; but there is no impoffibility in the prefent cafe. 

We come then to the conftruflion of the prefent power, and 
to fay whether the will of Lord Bath is a good execution of it. 
As to that queftion, in conftruing powers, there have, as I faid 
beforC) been fome pretty narrow cafes : but I think, as being a 
fpecies of property, they fliould be conftrued liberally. Kibbett 
verfus Lee^ in Hob. 3.12. is a very proper decifion. — As to the 
cafe of Dormer verfus Tburland, 2 P. Williams ^ 506. it goes a 
great way. Theirc, ^ power was given by will, or any writing 
In nature of a will, fea}ed and attefted by thrice or more witnefies, 
to Baron and Feme^ to charge the premifes with 2,000 /. upon 
the death of either fitft ; the hufband died firft^ and by will 

under 
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1775. under his hand, attefled by three witnefies, but ftpi feM, 
charged the premifes with :iooo/. It was there (Irongljr coin 



D«»i.iKc. tended that the will was a fufficient execution of the power, 

"^^I* beincr made according to the ftatute of frauds. 
PuLTB- Lord King was of opinion, that it was a good execution of the 
powe/, becaufc by will ; and I own I (hould incline to that opi* 
nion. But it was determined by the judges of R. B. that it was sot* 
There arc two cafes however, that were lately decided in the 
Houfe of Lords, which have been conilrued more liberally* 
The 6rfl is a cafe of the Earl of Rojfcommon againft Fcwhs, on 
the 3d -^nV, 1745, on an appeal from Ireland. Fowies and 
his wife made a fettlement of the wife's edate, with a power to 
the wife on contingencies which happtfoed, in ihefc words* 
'^ by any ivrtting under her hand and feal attefted by two crcdt* 
<^ ble witneOes, notwithftanding her coverture, and as if flitt 
*< was foie and unmarried ; and by the fame or any other dai^ 
<< notwithdanding her coverture, to grant, limit, and appoint, 
•* W*r." She, by will duly executed, without reference to hcf 
power, devifed her lands within that power, and the queftioa 
was, " whether the power was well executed by the wiJJf" The 
court of common pleas in Ireland^ certified to the court of 
chancery that it was ; and fo the Houfe of Lords here adjudged 
it according to the opinion of the judges who attended. Now 
there were only two witneflcs ; it was to be " by the fame,** of 
* (( any other deed.* It was contended thefe words did not apply 
to a will ; but they laid hold of the words " any writing^* 

There was another cafe from Ireland lad year in the Houfe of * 

Lords, which was determined according to the opinion of the 

• CcmmenSf judges who attended*. It was a po^jirer to let leafes for any time 

Lord Net^ "^^t cxcccding 3 1 ycars, or three lives to commence in poffeffion^ The 

i^^rf' /"^ execution of the power was a grant of a leafe for 3 1 years, or 

Burtcn thrcc Hvcs, '{^htcheverfjould loft longejl. This, it" was contendedf 

A/^"/7 y'^^ *" manifeft opposition to the power : becaufc, inilead of being 

a leafe for one or other of the terms exprefjy as the power dired. 

ed, it Was a leafe for one or other, as chance (hould dire£^. But 

according to the opinion of the judges prefent, it was a good cxc. 

cution ©f the power for 3 1 years ; and they reje£led the words 

"three lives.'* The doftrinc of thefe authorities applies only .to 

cafes where there are words to lay hold of. But the difficulty in the 

prefent cafe is, that there a»e no words to lay hold of. The firft re« 

quifite which the power prefcribes is impoflible to be performed 

by will ; which is, that it Oiall be h^ joint deed of Lord Baih and 

his fon. Now there cannot be a joint tvilL It is true the 

... , furvlvor 
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furvivor has the fame power. But then it is emphatically re- 1775. 
ferved to be etecuted by " dred :'' Now the word deed in the 



underftanding of law has a technical Ggnification, to which a DA«txNc- 
will is in no refpeft applicable. If any words had been thrown ton 
in, fuch as writing, inftrument, or other term of a general com- Pulti- 
preheufive meaning, it might have been fair to have taken advan- '**^* 
tagc of it in favour of the intention. But here are no fuch 
general words, nor any meritorious confideration. If there 
lirctc, it might have fallen within the reafoning of To//eU verfus 
JolUttj 2 Pi. WiiUiams^ 489. and all the other cafes' which fay 
that in the execution of powers for a meritorious confideration, 
it is not neceflary (Iriclly to adhere to the precife form. But 
thofe very cafes (hew, that where there is no meritorious con- 
fideration, the intention of the perfon who creates the power 
cannot properly be fulfilled, unlefs the form is ftri£tly purfucd. 
Therefore in this cafe there docs not feem to me a poflibility of 
faying that a will is a deed wichin the terms of this power \ and 
whatever the confcquence may be, as we are very clear in our 
opinion, the juftice of the cafe requires that we (hould deliver 
that opinion mw^ and certify accordingly. — The certificate was 
in thefe words : 

** Having confidered the above cafe, and heard counfel on both fides, we arc of May 17, 
'• opinion that \\\e power given by the dtclaraiion of the ufts of the recovery above- *775' 
** mentioned was not duly executed by the will of the late Earl of Bath : and con. 
*• (^uemly, that only the rcverfion in fee of the premi/Tcs comprifed in thcfaidrc- 
«* tov^ry', pafled by his faid wlL** 



Pierce verfus BARTRu\f. Samtd^f. 

npHIS caufc came before the court upon a demurrer to a de- 
claration in debt, brought by the plaintiff, as chamberlain 
xA the city of ExeUr^ againil the defendant, for flaughtering 
two oken within the city of Exeter^ contrary to a by-law made 
by the mayor and common council of Exeter^ under a general 
power given them by charter, ajim 3 El'tz. to make bylaws. 
The terms of the by-law were as follow : 

That no butcher or pthcr perfon (hould within the walls of 
the faid city daughter any beail, upon pain to forfeit for eVery 
bull, ox, cow, or heifer, fo fiaughtered as aforefaid, the fum of 
40 /. and for every other bead fo flaughtered as aforefaid, the fum^ 
of ao /. And that no butcher or other perfon (hould keep any 
fwHie within the walls of the faid city, nor any (linking filth, 
garbage, or annoyance, within his houfe, curtilage, or backfide, 
upon pain to pay for every time fuch butcher or other perfon, 

ihould fo offend^ the fum of 5 /• 

The 
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^775* ^* thereof, and the faid capital mefluage or manor houfe, Vitli 
— •* the ottt-houfes, lands, tenements, and hereditaments, here- 

verfut '* !" before given, devifed, limited, and appointed unto my faid 
J^uBTON. (t fon John Burton^ and his heirs, unto and to the ufe and 
*' behoof of my fons William Burton and Michael Burton^ their 
'* heirs and afligns for ever, equally to be divided between 
<< them (hare and (hare alike, to take as tenants in common, and 
*< not as joint-tenants ; provided always and upon this further 
*< condition neverthelefs, and it is my mind and will, that if it 
•« (hall fo happen that both of them my faid fons George and 
«« John (hall die in the life-time of my faid fon Wiliiam^ with- 
** out leaving any ifliie of their or either of their body or bodies 
•* then living, and by reafon thereof the faid manor of Owler* 
** ton^ and the faid eftate fettled In jointure on the faid Marga- 
'* ret Batnforth as aforefaid, (hall dcfccnd and come to him my 
*' faid fon William Burton^ then and in that cafe 1 give, devife, 
** limit, and appoint the faid manor of Wadjley^ with the faid 
** capital mefluage, lands, tenements, and hereditaments, here- 
** in before limited and appointed unto my faid fon John^ unto 
*' and to the vfe of my faid fons Michael Burton and Rotert 
•* Burton^ their heirs and afligns for ever, equally to be di- 
<< vided between them (hare and (hare alike, to take as tcnanti 
*« in common, and not as joint- tenants. Provided further 
** and upon condition neverthelefs, and it is my mind and will 
" that if it (hall happen that they my faid fons George^ JohHf 
•* and IVHiiam^ (hall all of them happen to die in the life-time 
•* of my faid fon Michael, without leaving any ifluc of their or 
" any of their body or bodies then living, and by reafon thereof 
** the faid manor of Owlertofiy and other the faid eftate fettled 
** in jointure on the faid Margaret Bamforth^ (hall i/^^/iJ and 
<* ccme to hini my faid fon Michael, then and in that cafe^l 
<< give, devife, limit, and appoint the faid manor of Wad/lejf 
** wnth the manor-houfe, is'c. and all other the mefluagesi 
<< lands, tenements^ and hereditaments, herein before limited and 
** appointed to my faid fon John, unto and to the only ufe and 
** behoof of my faid fon Robert Burton, his heirs and aflfigni 
*^ for ever." 

That George Bamfcrth Burton died without i(rue, in Julj 
1762, in the life-time of the teftator ; who died on the 19th of 
May 1764, without altering or revoking his will; whereupon 
John, his fccond fon, entered into po(reffi0n of the manor and 
eftate in Wad/ley, and continued to receive the rents and profits 

5 thereof 
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thereof till his death on the i ith November^ 1772 : and by his 1775. 
^^ dated July^ ^11^% gave aU l^w eftatc to the defendant 



X^barine Burton his wife, and left iflue only one daughter. ^^^ 
The quedion for the opinion of the court was, whether William -B«»Toir, 
Burton and Michael Burton, the leflbrs of the plaintiff, are en«- 
titled to the faid manor of Wadjley^ anclthe capital .mefluage and 
eftate called WadJltyHall Farm, or not ? 

Mr. Davenport for the plaintiff's, dated the queflion to be, 
whether upon the death of George^ William and Michael Burton 
•were entitled to the manor of Wadjley^ in the life time oi John 5 
and infifted they were. — Tht queftion is a queftion of intention ; 
and upon the plain conftrudion of the will, it is clear that the 
teftator meant to keep the eftate of Wadjley and the eftate of 
(hulerton, from uniting in any one fon, except Robert the 
youngeft. If fo, it would be a forced conftru£lion to fay, the 
words *^ defcend and come^* mean an aftual ** coming into pof» 
•• fejfion .•*' becaufe in that cafe, if George had died on one day, 
and the jointrefs the next, the eftates would have united in John \ 
and then even if John had died without iffue, the younger 
brothers never could have taken ; becaufe his widow would 
have been entitled. Therefore, upon the plain conftrudtion of 
the words, and the clear intention of the teftator, the plainti& 
-arc each entitled to a moiety of the manor of Wadjley, 

Mr. Tooker^ contra. The queftion is. Whether the family of 
John ftiall in any event lofe the manor of Wadjley^ till they 
get the pofleffion of Owlerton : and he infifted they ftiould not. 
The intention of the teftator was to give a permanent provifion 
to John^ and in the event of his elder brother George dying 
without iffue, to make that provifion better, by fubftituting the 
manor of Owlerton for tliat of Wadjley. If fo, the conftru£lion 
muft be, that the eftate at Owlerton muft come into poiTeiBon 
before the devife over of Wadjley to the plaintiffs can take 
place, and confequently till that event happens they arc not 
entitled. 

Lord Mansfield. Upon the words of the will there arc 
two branches of contingency : ift, •* I| it fiioulA fo happen that 
«< George (hould die witho\|t iflae in the lifetime of John i** 
and adly, " if by rcafon thereof the lands in jointure fliould 
** defcend and come to John.*' But what creates the puzzie 
and doubt is, that there are tWo ways in which the expreftton 
^« defcend and come," may be conftnicd. ift. It aaay mean a 
coming into poffejjipn in ^pofition Xo the otttOandiAg jointiirc. 

Vol. I. T If 
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1 77 J. If there were no other way of anfwcring this provifo, it wouVd 
be Tcry ftrong in favour of the defendant. But it may likewife 



wtfus mean, if in faft it (hall defcend and come ; which is the cafe 
BuATON. that has happened. To be fure, if at all events the cftate in 
jointure muft have come to John^ there would have been no 
occafion for inferting this provifo. But it was in the power of 
George to have barred all the remainders if he had lived, and to 
have prevented the eftatc from coming to John at; all. On the 
other handy the circumftance of the tedator beginning with the 
feamd fon in his dcvifc of the WadJIey eftate is material. Wc 
will think of it. 

Afterwards, on the 28th of Af^;;, in this fame term, Lord 
Mansfield after dating the cafe, delivered the opinion of the 
court as follows : 

The queftion is. Whether upon the death of George^ in the 
life-time of the widow, John has loft tl^e poffcffion of the manor 
oiJVadfieyr 

Firft, to confider it upon the words of the will, there is cx» 
prcfsly a double contingency, upon which the eftate of Wadjlej 
is given over : For not only George was to die without ifluc, in 
the life- time of John ; but the lands in jointure, namely, the 
eftate of Otvlerton^ were to defcend and come to him. Now 
there are two ways by which thefc lands might have been pre- 
vented from cotn'xng to John. ift. Gtorge^ if he had furvived 
the teftator, might by a fine have barred the eftate tail. And 
2dly, with the confent of the jointrefs he might have barred the 
whole by a common recovery. However in facl the eftate at 
Oiulerton did defcend and come to John. But it did fo, while 
the jointrtfs was in poffcffion. Was he then to lofc Wadjlej 
during her life, and fo have nothing at all in the intermediate 
time ? Moft certainly that could not be the intention of the 
teftator. His view Was plainly this : that the eftates of IVadfiej^ 
and Oivlerton Qiould not go together ; but that whenever the 
fecond or any other fon (hould become the elder by the death 
of his brother, or brothers, and for want of iffue on their parr, 
the eftate at Oivlerton (hould defcend to fuch fecond or other 
fon, then WadJley w^'^ to be a proviHon for the next brother in 
fucceffion, according to the directions of his will. But he 
clearly never meant that fuch elder fon (hould lofe IVadJlej^ 
till he came into poffcffion of Owlerton. 

Therefore upon the words of the will, ftrongly fupported by 
the intention of the teftator, we are aU clearly of opinion, that 

the 
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tlic contingency upon which the cftate of Wadjley was to pafe 1 775. 

from John to the plaintiffs, muft happen upon the cftate at — ^ 

OvfUrton^ coming and defcending to John in pojfejjion. ^' JJ-^ 

Judgment for the defendant. Bwetojc. 



p£AkE verjus Oldham in Error* Ssmeda^^ 

jTRROR from the Common Pleas in an aftion of flandef, lam tbi^ 

in which the plaintiff", now the defendant in error, de- ^^^^ 
dared that upon a ro//0^2/fVi7f of and concerning the death ol youartguU* 
one Daniel Dolly y the faid Thomas Peahe faid to the faid James oftbed^tb 
Oldham f <* you are a bad man^ and I am thoroughly convinced ^/^' ^t) 
•* that you are outLTT, (meaning guilty of the murder of the ttgnyou 
" faid Dolly,) and rather than you Jbould want a HAUGMAti^ ^^Ibmd 
•« would be your EXECVT I onER,*' And being apprized that the ^^n^mtfir, / 
faid words were a£lionable» and interrogated how he would J^^ jia^n« 
prove, whathe/aidf anfwered, that ** he would prove it by •^^ 
•* Mrs. Harvey*' 2. Tou are a bad man, and I am thoroughly 
ionvinced that you are GU l LTY (innuendo ut antea) and rather 
than you Jbould want a hangman I would be your EXECUTloN- 
BR* Being interrogated how he could prove the faid James 
Oldham guilty of the murder of the faid D, Dolly ^ he replied, 
•* I can prove it by Mrs. Harvey.** 3. " JTou are guilty/* 
(innuendo ut antea J " and I will pro e it." 4. ** lam thoroughly 
♦♦ convinced that you are guilty/' (meaning guilty of the 
death of Daniel Dolly)^ and rather than you Jljould go without m 
*« HANGMAN /w/7/ HANG ;?w." 5. ^^ Tou are GUILTY .** innuendo Ycuttn 
{guilty of the murder of the faid Doily). By reafon whereof, and gin^fy (*»• 
to clear his charaftcr, the faid James Oldham was ob'i^^ed to JIJl'r<y*Af ' 
procure, and did procure, an inqueft in due form of law to be ^ ^0 
taken on the body of the faid Daniel Dolly. vcrdia, a 

Upon not guilty pleaded, the jury found a general verdi£l cha^^*c"f 
upon a// the counts, with 500/. damages. m»r^r,tho* 

The defendant firft moved for a new trial in C, B. which was ^Jj^^wew 
Tcfufed; and afterwards in arreft of judgment, which rule was 2?'^^^^^^ 
like wife difcharged by Gould and Blackftone Juftices. {Abfentik, 
De Grey Chief Juftice, and Nares Juftice.) 

Mr, Davenport for the plaintiff in error, objeflcd to the 4th 
and 5th counts of the declaration, as containing no fufficient 
ground.of adiion. i(l, Becaufc the words there laid are not 
icaudalous in themfelves. 2dly, Not relatively f0| by reference 

Ta to 



^775* ^ -^y PT.cfa^ory ^matter before ftatcd : ^nd cojifcqucntly not 



"T * capable of being .^ade fo by any innuendo* 

v#r/i/i iftj The words, "^w ^r/ guilty^* h^vc no determinate mean* 

^A*.**M« ing at all, without fpccifying fome aft or charge to which they 
are referable, and, therefore, moft clearly not aQionable in them- 
felves* 2d. The colloquium laid is only a colloquium of the 
death of D. Dolly^ not of an untimely or violent death, or that 
he died by the hands of the defendant, and, therefore, cannot by 
an innuendo be extended to a chari^e of murder. In MUler verfas 
Btsciden, 2 Bulftrode lo, ii. faying of the plaintiff, ** you was 
•* the caufe of the death of Dowlani% child, J^nd I will fwear it 
<< on the book,'' were held not actionable, as being too general. 
So here, the charge is . only gcnei;^l, v/2. ** Ym are gviUyy* 
without naming any crime or offence. If fo, fuch general 
i^harge cannot be extended by any innuendo. For an innuendo 
is only explanatory of fome prefatory matter before exprefled. 
4 Rep. 2o Telv. 2i. S. C. Jenk. Cent. 302. cafe 72. 4 Bjp* 1 7. 

3dly, There i$ no ground of fpecisl damage \ for it was opt 
compulfory on the plaintiff to have an inquifition ; nor could 
any expence on his part attend it ; for the coroner could take 
nothing. Therefore, the two latter counts being clearly \aA% 
the judgment of the C. B. ought to be revcrfed. 

Mr. Buller for the defendant, was (lopped by Lord M(in^M% 
as being unneceffary to give himfelf any trouble. 

Lord Mansfield. It i^ much to be lamented, that in any ibrt 
of a£iion, the mere inattention or flip of counfel who are not 
always fufficiently attentive upon what count the verdiA is 
taken, (hould be fatal to the party ; contrary to the truth and 
juftice of the cafe, the opinion of the judge upon the merits whg 
tried the caufe, and the meaning of the jury who pronounced 
the verdi£i. However in civil cafes the rule moft certainly 19 
fettled, that where a.verdi^i is i?ktn generally and any one count 
is badf it vitiates the whole. It has always (Iruck me that the 
rule would have been much more proper to have faid, that if 
there is ' any one count to fupport the verdi6l, it fliall ftand 
good, notwithftanding all the reft are bad. In criminal cafes 
the rule is fo; and one cannot, therefore, but lament that the re* 
verfe is adopted in civil cafes ; becaufe it is as it were catching 
juftice in a net of form. However this confideration will make 
the court lean againft fetting afide a verdi6i upon foch an ob- 
jeAion without very good reafon, that is, without fome apparent 
manifeft deleft \ more efpecially in a cafe like the prefcati where 

the 
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the'irords bavd appeared to the jury to be fo'fcandalous as to in* 1775I 
cfucc them to give a verdiJil with 500 /. damagesi and where * .. •' 

thatverdif^ has received the fahdion of the cburt in which the l^^^ 
aSion was broughti by their rcfufing' to grant a' new trial upott' OldWh. 
an application to them for that purpofe. 

Ilel us conGder then, the grounds upoh wbich the declaration 
in the prefent cafe is attempted to be' impeached^ Two of the 
counts are objedled to, viz, the 4th and la(t. In the 4th it i^ 
faid thu^^ <<I am thoroughly convinced that you aire gtulty\** 
innuendo t that you ate guilty of the death of the faid t)anUt 
Dollyy << and rather than you (hould go' without a hangman, I 
*^ will hang you." Upon this count it is'argued, that theire are 
many innocent ways, by which one man may occafibn the diatH 
6i aoother; therefore, the words *' guilijf of the death i* do not' 
in themfelves necejfarily import a charge of murder \ and con* • 
fequently, as no particular a£l is charged which in itfelf amounts 
to an imputation of a crime, the words are ddfedively laid« 
What? when the defendant tells the plaintiff "he is guilty ot 
^' the death of a perfon," is not that a charge and imputation of 
a very foul and heinous kind ? Saying that fuch a one is the^ 
^aif/f of another's deaths as in the cafe in 2 BulJIr. 10, 11. is 
▼ie'ry different ; becaufe a phyfician may be the caufe of a man's 
deaths and very innocently fo \ but the word ^* guHty^* implies 
a malicious intent, and can be applied only to fomething which 
is univerfally allowed to be a crime. But the defendant does 
not reft here : on the contrary, in order to explain his meaning 
he goes on and fays, " and rather than you (hould be without 
** a hangman, I will hang you." Thcfc words plainly (hew 
what fpecies of death the defendant meant, and, therefore, in 
themfelves manife(tly import a charge of murder. 

The innuendo to the words of the next count is, that they meaa 

■ r 

*« guilty of the murder of Daniel Dolly y* arid the jury by their 
Terdi£l have found the faft j namely, that fuch was the mean- 
ing of the defendant. But that is not all ; for the jury find 
a fpecial damage fuftained by the plaintiff in being obiigcdi 
in confequence of the charge fo made by the defendant, to have 
an inqueft taken on the body of the deceafed. 

What ? After a verdift, (hall the court be guefKng and in-^ 
venting a mode, in which it might be barely poflible for thefe 
words to have been fpoken by the defendant, without meaning 
to charge the plaintiff with being guilty of murder ? Cer- 
tainly not. Where it is dear that words are defeHively laid, 

X 3 a verdi£l 
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^nS* ^ v^(l!^ will not cure them* But where, from their general 

•— — import, they appear to have been fpoken with a view to defame a 

ver[u% P^i^^y* ^he court ought not to be induftrious in putting a coo- 

Ci.PiiA»if (Iruflion upon theroi different from what they bear in the com* 

mon acceptation and meaning of them. 

I am furniihed with a cafe founded in ftrong fenfe and reafon 
in fupport of this opinion; the name of it is Ward v. Reynolds^ 
Paft 12. j1nn> 5- R* and it is as follows: The defendant faid to 
the plaintiff', <* I know you very well ; how d^d your hufband 
<< die ?" The plaintiff anfwered, '« as you may, if it pleafe 
*< Qod, ' The defendant replied, "no; he died of a wound 
«< you gave him." On not guilty, there was a verdiS for the 
plaintiff; and on a motion in arreil of judgment,' the court held the 
words aftionable ; becaufe ^from the vfholt frame ofthem^ tbey weri 
fpdken by way of imputation. And Lord Chief Juftice Parler 
faid, ** It is very odd, that after a verdift a court of juftice ihould 
«« be trying whether there may not be a poflible cafe in which 
<^ words fpoken, by way of fcaildal, might not be innocently faid* 
<< Whereas, if that were in truth the cafe, the defendant might 
^^ have juftified, or the verdif); would have been otherwife.** So 
here, if (hewn to be innocently fpoken, the jury might have 
found a verdi£i for the defendant ; but they have put a contrary 
con(lru£lion upon the words as laid, and upon the l^'ft count have, 
found that the defendant meant a charge of murder : Therefore 
J am of opinion that the judgment of C. B, muft be affirmed. 

^Jlon^ WiUeSf and jijhhurjt^ Juftices, of the fame opinion. 

Judgment affirmed* 



U^,^^ Chapman cx dim. Staverton, verfus Emery. 

One aft I ^ ejeflippnt, a verdift was found for the plaintiff, fubjeA tQ 
marriage, .th( opjnion of the ^ourt upon the following cafe: 

Skmcmof' 5y in^^entiires pf leafc and relcafe the 3d and 4th of 04?fl*/fi 
ccrt-in pre- 1769, between Richard Mmery^ and the defendant Mary his iflfc 
biifie.ffor on the one part, and Deodatur Stazerton of the other part, the 
iife> r9 fa',^ Richard Emery made a mortgat,e in fee of the premifes iq 

h'\$ wife fox queftjon to tjie faid Deodotus Staverlon, forfecuring the payment 
roamdcr to ^^ 75° ^' ^^ annual inftalmcnts, the laft of which was to be made 

their i(Tu« on the 4th of OHober^ ^ll^y with a covenant to levy a fine to the 
}n tail I 

gnd thff^ years afterwar<ls nortgnges the premises to B. who was told there was fuch fettlCQKnti 
7t)^ fettlf m^pt it A voittnttiry conveyance within tl)c Oatut^ ^7 J£L r. ^ 
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life of the fald Deodatus Staverton ; but no fine was levied, nor 177c. 
were the faid indentures of leafe and releafe ever executed by the - 



defendant Mary. That Deodatus Staverton' died January 13th, ^"^.'Jlf** 
1 77 1, leaving the Icflbr of the plaintiff his heir at law. EMi«r. 

That by indentures of leafe and releafe, 28th and 29th March^ 
1^66, between the faid Richard Emery and Mary his wife of the 
one part, and Thomas Plumber and Jofeph Turner of the other 
part ; the faid Richard Emery in coft/t deration of tenJbillingSy and 
for divers other good c^ufcs and conlideraiions. conveyed the faid 
prrmifes to the faid Thomas Flummcr and Jofeph Turner in truji 
for the faid Richard Emery for life, remainder to his wife for life, 
remainder to the iflue of the faid Richard Emery^ and Mary his 
wife in tail ; and in default of iffue, remainder to the right heirs 
of the faid Richard Emery in fee, which faid indentures were 
executed by all the parties thereto. 

It was proved that the above 750/. was part of a fum of 1,200 A 
agreed, by the faid Richard Emery^ to be paid to the faid Staver^ ' 
ton for the place of carver to the lord mayor of London ; and that 
while the negotiation for the purchafe of the faid place was car- 
rying on, the faid Deodatus Staverton^ and alfo the leffor, were 
advifed by Thomas Gates, that the faid Deodatus Staverton ought 
to be careful in what he was about; for that he the faid Gates 
believed that Richard Emery had made a fettlement of the eftate 
intended to be mortgaged, upon his wife and children ; for that 
Emery's wife had told him the cftate was fettled upon her and 
her children : that the faid Richard Emery denied having made 
fuch fettlement, but the negotiation for the purchafe of the faid 
place was (lopped twice or thrice on that account. 

It was alfo proved, that the faid Deodatus Staverton, who was 
in a declining (late of health, had, during the negotiation for the 
purchafe of the faid phce, frequently declared that he would 
not fell his faid place to any perfon except the faid Richard 
Emery : that as the faid Deodatus Staverton grew worfe and 
worfe in his health, he was glad to take the fecurity as it was, 
and fo the firft mentioned indentures were executed. 

The queftion was, Whether, under the circumftances of this 
cafe, the leflor of the plaintiff is entitled to recover the premifet 
in queftion ? 

Mr. Whitchurch for the plaintiff (lated the queftion to be. 
Whether the leafe and releafe of the 28th and 29th of March, 
l']66f were not a voluntary conveyance, within the ftatute 27 £A 

T4 r. 4« 
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^77 S* ^* ^^ ^^^* therefore^ void as againft the mortgagee, under vliom 

-*- — the Icffor of the plaintiflF claimed ? He infifted it was; that the 

"ve^^r ftatute had always received a liberal conftruAion, and cited 

£mxat. 3 Rep, 82, TwHe^s cafe. Moore^ 615. Cro.EL 444. 2 FefiU 

idly. That the notice found made no difierence. 5 Rep* 60. h* 

Cafes in Cane. temp. Lord King^ 6{. 

Serjeant Sayer for the defendant contra^ inCfted, that the $tat 
27 EH. c. 4. related only to purchtfers ; and that a mortgagee 
was not ^purciafer within the ftat. 27 £/.V. 4* The purchafers 
there fpecified are purchafers mfee-Jtrnple^fee^tail^ for life or yean, 
and muft be either abfolute or conditional purchafers. But a 
mortgagee can hold the edate only till the debt is paid: there- 
fore not a purchafer within the meaning of the ftatute. But fup« 
poiing he was, yet here* the wife did not join^ nor was any- fine 
levied. 2///)^, The mortgagee in this cafe had full and fuflicient 
notice, and no pretence or circumftance of fraud appears ; on the 
contrary, the fettlement was three years prior to the mortgage.; 
therefore, could not have been made with a view to defeat it* He 
cited Town/end v. Windham^ 2 Vez. 10. where Lord HardwUii 
faid> ''if there is a voluntary conveyance of a real cftate or chat- 
<< tel interefl, by one not indebted at the time; if fuch voluntary 
*' conveyance be for a child, and no particular evidence or badge 
*^ of fraud to deceive fubfequent creditors, it will be good, 
•* though the party afterwards become indebted." 

Lord Mansfield. — I rather doubt Lord HardivicJt^% faying 

that, Where a woman about to marry a fecond hufband, makes a 
fettlement of her edate upon the children by her firft hufband, 
fuch fettlement has been held good. 

Serjeant Sayer then fuggefted, that in faft the defendant had 
in confideration of this fettlement given up her intereft in 1,470/, 
South'fea annuities for her life. But Mr. Jufticc JVilles who tried, 
the caufe, faid, there was no evidence of it at the trial. 

Lord Mansfield. — That would have been a very material part 

of the cafe ; and if upon inquiry the h(X (hould turn out to be 

re^kUy fo, you may move for a new trial. But upon the cafe, as 

dated at prefent, no fuch f a£l appears ; and there is no doubt bot 

a mortgagee is a purchafer. 

•Vide^^eP. As to the point of notice, it is held that notice makes r\» dif- 

juHfi;«i. ference, becaufe it is of a conveyance made void by the ftatute^ 

J Eq. Caf. Sufpend the delivery of the pojea for a few daysy to fee if yott 

TonJGns V. have any evidence that can'couple the wife's giving up her an^ 

'^'"'"* nuity -with the fettlement made upon her and her children ; fo 

as 
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as to (hew it ^as not » mere voluntary fettlemeliti but mide 1775^ 
upon a fofficiem'coi^deration. — — -. 

Al Bi No fuch evidence .was fupplted^ nor any fnrthefc' at)ph-* ^^^, 
cation made to the court afterwards* . Em«»t* 



iH** 



Fell v^r/j#i Riley; Saturday^ 

May xotb. 

IT was decided in this cafe, that the rule of Eajlir term, wamntof 
15 Car. 2. which provides, <* That no warrant of attorney ««>"«y » 
*' for confefEng a judgment executed by any perfon in cuftody, judgmmc 
" (hall be of any force, unlefs fome attorney, for and on behalf ^^2w *"* 
^' of fuch perfon in cuftody, and exprefsly named by him, be pre- under an 
^^ fent, to inform him of the nature of fuch warrant," {5V« does ^^^ 
not extend to c^ifes where the defendant is in cuftody upon an k^^k^ 00 

, attorney be 

executiotii but only to cafes where he is in cuftody upon mefne- prefent on 
procefs. The court faid, the rcafon of the diftin£lion was this ; |lJ\Sc toe 
that where a man is arrefted upon inefne procefs^ the debt is not of iu being 
liquidated; and, therefore, under durefs he maybe prevailed ytde%Str. 
upon to confefsmore than is really due. But upon an execution •'*^^* 
the debt is liquidated, and, therefore, the only purpofe of the de- 
fendant giving a warrant of attorney in fuch cafe is to procure 
his liberty. If indeed it could be (hewn that a party, even in 
execution, had been prevailed upon to acknowledge a judgment - 
for more money than was really due, the court would give relief 
under the circumftances. Becaufe cafes of fraud and impofition 
are exceptions to all rules whatfoev.er. But in the prefent cafe, 
the court obferved there were no fuch circumftances, and there- 
fore difcharged the rule for fetting.afide the judgment entered 
up on the warrant of attorney. 



BkOWU 'Ver/f^S BERKELEYi T«^. 

May a3d« 

'T'HE plaintiff declared in an a£l4on of covenant upon cer- A/c«r-r«fr 
tain articles of agrecment-fAr the*fum of 20/.- laid be^ is a game 
tween the plaintiff and the defendant, that the defendant? 'did- ^\j"^,, 
not^ within one month from the date of the agreement, fi&d a ^' '4* 
mtn' who fliDuld carry on fbot twenty-four ftone' Mreight t^n 
nrfles within fifteen hours* titoe. To this declaration the de- 
fendant demurred. 

Mr# 



IrXT. 
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1775» ^^' ^^^^9 '" fupport of the demurrer, infifted that this was 

• a wager within the Jlat. 9 Ann. c. 14. and therefore void. For 

*^^r though x\it JIat. 9 Ann. does not enumerate the different fpecics 
BiRKB- of gaming mentioned in \iic Jlat^ 16 Car. 2. c. 7.; yet it plain- 
ly has reference to, and includes them all under the, general 
words, ** other game or games.** Therefore in Goodburn v. Marley^ 
Sir. I>i59. tor/e racing was adjudged to be within the ^at. 
gAnn. c. 14. though not particularly mentioned in it* If fo, it 
muft alfo extend xofoot racesy for both are exprefsly named in the 
Jlat. Car. 2. 

The only remaining queftion then is, Whether this being a 
race againft //m^, and by one perfon alone, makes any difference ? 
With refpeA to which he cited Lynall v. Longbottom. 1 IVtlf. 
36. where it was admitted by counfel, that zfoot race was with- 
in xhtjlat. 9 Ann. c. 14. and adjudged by the court, that as one 
horfe darting alone, was a horfe race, fo one perfon running 
alone, was a foot race. 

Mr, Davenport, contra, contended that, at common law, all 
games were lawful ; and, therefore, if this contra£l was void, it 
mud be made fo by fome particular ftatute. It has never been 
decided that ail wagers, upon every event or contingency what- 
ever, are within the (latute of gaming. Wagers depending on 
play are not within the ftatute, and cited i Sa/k. 344. Pope v. 
St. Leger, Jones v. Randall^ fupra, 3 7 • Earl of March v. P'tgat^ 
5 Burr. 2,802. 

But it is faid, that a foot race is exprefsly prohibited h^Jiat. 
J 6 Can 2. and ^ixjlat. 9 Ann. c. 14. clearly has reference to it; 
and, therefore, though a foot race is not particularly mentioned 
in thir latter (latute, it is neverthelefs included under the general 
words, ** oither game or games** If fo, there needed no aft of 
parliament againd gaming or wagering policies, where there is 
no intered, nor againd many other games fince prohibited. The 
ftatute ought exprefsly to have prohibited this fpecies of contraft, 
and not having done fo, it remains, as it would have been at 
common law, a valid and good contraft. 

The court took time to confider. Afterwards, on Monday 
May 29th, Lord Mansfield delivered the opinion of the court as 
follows : 

We took time to fee if we could didinguifli this cafe from Ly* 
nallv. Longbottom, 2 WUf. 36. cited in the argument. Wc 
think there is no difference between them ; and, therefore, there 
mud be judgment for the defendant. 

Judgment for the defendant* 
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Rex v^r/irj Dutchefs of Kingston, Smtdtf. 

^^4 R. Wallace had moved * on the part of the defendant, for •ji^ ji^ 

z certiorari to be directed tothc luftices of ^^ and /^- AetrtkrM 

, doetnotUc 

miner ^ at Hichs* S'hally to remove into this court an indidment to removv 

found againd her, at the feflions there, for bigamy ; and, upon ^"**^ 

Ac motion the court granted the writ. /</««jrfiroia 

But now Lord Mansfield took notice to Mr. Wallace^ that the fcffiont ol 

motion was irregular. For a defendant has no right to remove oyer an4 

an indiAment of felony from Hichs*s^halL without the* confent at HUkiUm 
of the profecutor ; and in this cafe there was no confent, there- *«'A ^^^^ 

fore his lordfhtp faid the writ iiTucd improvide^ and muft be fentofthe 
fuperfedcd. - profeiKiMi; 

Mn Wallace faid, the only objeft of removing the indi£iment 
was for the purpofe of her being bailed : but per Lord Mansfield^ 
die purpofe for which it was intended, makes no difference*-- • 
The next day Mr. Wallace moved for a habeas corpus^ Mr. Juf- 
tice Afion having granted a warrant for her apprehenfion (as had 
been fettled amongft the parties, as the propereft method to be 
taken) upon a certificate of the indi£iment being found. 

The warrant and the return to it were read ; and then Mr. 
Wallace moved to hail her. He mentioned the fuit in the fpi- 
ritual court, upon the proceedings there againft Mr. Hervey^ for 
ja£litation of marriage, and alfo the proceedings in Chancery 
relating to her marriage ; all thefe proceedings were put into 
court, and entered as read. He obferved, that (he mud, at all 
events, be tried by her peers, as Mr. Hervey was now become 
j;arlofiBri/?(,/. 

Mr. Bearcrofi^ for the profecutor, confented to her being basU 
ed, as there could be no doubt (he faid) of her appearance to 
gnfwer the indictment. 

LordMANSFiELD.*— Though we iHould undoubtedly havebailed 

|ier, it is better to take it as upon the confent of the profecutor} 

and ihe mud be bound to appear in the Houfe of Lords when 

required, to anfwer to the indi£lment, as well as to appear in thif 

court. But a6 there is nothing againft her in this court, her ap« 

pearance Iiere may be difpenfed with for the future upon motion 

without giving her ibe trouble of aAually appearing here in 

Cpprl s^iy more* 

' BaU 
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1775. Bail was taken accordingly, herfelf being bound in 4,000/. and 
■ ' " '' each of her four bail in 1,000/.* 

Rbz 

DvTCHKtt 

•TON. Atkins &f Uxor verjus Hill. 

4^-^ . V^ afum§fit the plaintiffs declared againft Charles liill^ being 
jlhiJ^thf in the cuftody, Wr. for that, Whereas James Clarke^ He. 

to^'/r ^y **'• ^^^ ^^^^' ^^' ^'*^ K^vc and bequeath ta the plaindrs 

X«r^incon. wife, the fum of tfo/. ^c. and of his laft will and teftamehti 

2^^ made the faid Charles Hill fole executor, i^c. and the faid Ch^es 

Hill took upon himfelf the burthen and execution of the 

(aid will. And the faid N. and A. further fay, that divers goods 

zrid' chattels. &c. afterwards, iffc. came to the' hands of .the faid 

Charles Hill, as executor of the faid J. C. which faid goods and 

Chattels were more than fufficient to fatisfy TiXiApay all the Juft debts 

and legacies of the faid J. C. ^c. of which the faid C. H. then 

and there had notice. By reafon of which faid premifes, the faid 

Charles Hill became liable to pay to the faid N. and A. the faid 

' fum of 60 /. and being fo liable, he the faid C in confiderktiw 

thereof, afterwards, &r. undertook and faithfully promifed to pay 

to them the faid fum of 60 /. whenever, ^c» 

To this declaration the defendant demurred^enerally* 
Mr. Le Blanc in fupport of the demurrer, objedled, ift» That 
the declaration was bad upon a general ground ; namely, that no 
a^ion on the cafe lies for a legacy ijffuing out of perfonalty. Legacies 

• Th^re^ogAlxatfee w« as follows — England: Dutchi(^ Dowa^r of Kingfrni; 
mho (lands indided by tbe name of Eli^Mbetb^ the wife of jfugnflys John Hgrtt^, 
£fq ; ii delivered to bail, upon a writ oikahcas torpus ad fukjic'unJumf for her a^pear- 
ai^celn the co^rtofbur fovefeign lord the knng, before the krng'hunfelt'at H^i^jhrna^ 
yfey^off'tfie%HIVRaybf chehextterm, and fo from day to day, unrH flie (hall be dif* 
charged by the faid court, and not to depart the faid court without leave j ^md alfo 
for her appearance before our faid lord the king in parliament, to anfwer to an in- 
d3tt(nem kgtfnA^her for fe)oiAy, wfienfeve^ (he (hall be thereunto'req'di^ 

By the 'Court* Burr b w* 

I have inferted this recognizance, verbatim^ becaufe there \Aa found 'onty a ftrigllif 
Infl&ici of the like, (vte.'of a Recognizance tak^n in this court to appeal^ in ptrua- 
ment) which was that of the Earl of Orrery ^ taken and acknowledged before Lord 
Chief juftice Pratt^ on the 14th March, ^ Ceo, i.' for his appearance in the court of 
o6flcfl^dthe king," before the kin^ himfelf at 'W;^wm/<r, oh the firft day of next 
tcTih, aiid fo from day to day until he (hall be difchaiiged by the faid court, and not 
to depart that court without leave, to anfwer to thofe things which, on the behalf of 
our faid lord the king (hail be ohjefted againfl him ; and alfo for his appearance from 
tiln'^ to tim«;- until he the faid Cha^lei LoM Orrery (hair be 'difcharg^ hy due couffe 
of lai»; befortf bur lord the kiVig In Varllamettt, whehc^^er by tti* (aM lord tKe Icing hi 
(hall be thereunto required, to anfwer to thofe things, which on behalf of our (aid 
k)rd the khfig (hall be tlicrr objeAed againft him. 

are 
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are.cpj^nizal>le.pnlj in ^^ffiritual courts^ which hjive a peculiar i^t^^. 
^nd epfcfufiye jurif(U£lion qf teftamentary cnatters* This is jex* 



prefsly l^id dojrn in the cafe of Nicbol/on v. Sbeflrn^rf' Sir JR^ ^wj^f * 
iWAf jRjjzTf^. 23. &id. fis* ^' f*' ^^ ?8 true, that in the report of this HWM 
cafe by S^. Tivi/din jufiice is made to fay, << That in his tifne 
*/ it hzd hcep adjudged) that an adion on the cafe lay for a leg^ 
" ^^ pp;iab}e out of land** ThU doctrine of the cxclufive jiirifdic^ 
tion of the cccl^fiaftical co^Its in cafes of legacies, isiurther^eftfir^ 
btiihed in "Pytr 2<$4*/A 41.11 Mod* 145. Archbifliop of Canter* 
iurjy. VillffU I Salh. 31C- S. C Moore ^IT. Lloyds. Maio^. 

ipiut further, this court will not hold plea in any cafe .where 
it cannot dp fubftantial ju(tice between the parties. Now it i^ 
a fettled rule, upon a fuitinftituted in the fpiritual court, againft 
^n executor for a legacy ; that the legatee fliall give fecurity to 
refund, in cafe of fubfequent debts ; or a prohibition ,wJill U^* 
jS^ftigit v^tCus Clarke^ cited in i Vern, 93, 4. And if an execu* 
(or were to pay without fuch fecurity, it would be a devflftav'U* 
Therefore, if an a£lion could be maintained in this court, he 
inuft at all events, in cafe of future debts, be liable de tpfiis pro^ 
pr't'u$ which would be the greateft injuftice : for he has no pof- 
fibie mcan$ here of compellii^ fuch fecurity^ nor can the court 
pblige the legatee to refund* 

Oijeffm 2. Before a legatee can entitle himfelf to a remedy 
again^ the executor^ it muft be ihewn that he has received aSets 
fuffidep^ to anfwer all demands of, a higher nature* In this 
ca(e the declaration only avers, that more is come to the defendr 
^t's hand^ than is fufficient to pay the teftator's debts and le- 
^cies. But fufieral epcpences are to be firft paid, about which 
the declarjation is totally filent. Therefore, for want of a fufficient 
averment, as to this point, the declaration is alfo b^d, ^d judgr 
ment ought to go for the defendant. 

Mr. BuU^r contra^ for the plaintiiF. Not a £n£le common 
law cafe has been adduced to (hew that this afiipn ^111 not Ue t 
nor has aay fufiicieut reafon been aiDgned, why the temporal 
spurts j^ould not ta^e cggpiz^ce of legacies, as ifcll a? the ecr 
cleliaftics^l courts. The only reafop attempted to be gjiyen in any 
of th^ boipb, i^ a diB\tf^ in P^rkms.ffB. 486. namely, <« That 
<< it is to be intepded fpiritual men, have better con(cienc|es tha^ 
<< laynaen," i^c. But thi/s is cle^^ly fpunde^i on the fuperft^tipQ . 
9^ t^ times. On th^ other hand, the opinion of Tvnfden juf- 
tice, in Nicholfcn v. ShearmQn% 1 9i4' 4^? gP?? ft^ng^y ^9 ihcw, 
that the common law courts did originaUy bold plea in cafes of 

legacv* 



s85 EASTER TERM i; George m. S.R. 

1775* legacy. He ezprefsly fay8» << Teftamentary caufes did not oii^ 
* . ■ •« ginally belong to the fpiritual courts^ but to the temporal 
^rfia '* courts and common law ; and were proved before lords of 
Ritrt* i€ manors, as they ftill are in fomc places. And there arc many 
^* precedents in the books, cfpectally in the old books of entries, 
^* where a£iions on the cafe, and adions of debt^ were brought 
** for legacies ii^ the hundred court." He is fupported in this 
opinion by 9 Co. 37* i* 2 Roll. Abr* 217. Year-book* £K/^ 
II. /f. 7. 12. B. Indeed, in Nicholfon v. Shearman^ the other 
judges agreed, that during the time of the troubles, the teni* 
poral courts alpne had cognizance of legatary matters^ It is 
clear, therefore, from all thefe authorities, that the common \xw 
courts once had jurifdi£lion. If fo, fuch jurifdi£tion could only 
be taken away by an zSt of parliament exprefsly for the parpofe. 
For it is a general principle, that wherever an a£iion could be 
maintained at common law, it ftill remains, unlefs exprefsly 
taken away by ftatute. But no fuch ftatute exifts; and the 
weight of authorities is the other way. As to the cafe of .ARh 
cholfon V. Shearman^ the ground of that determination was, not 
that an a£tion at common law would not lie, but that there it 
was a trujt^ and the breach of it a tort^ which dies with the 
perfon. The authorities in favour of the aAion are, RaftalFt 
EntrieSy 301. a. and b. *^ Declaration in debt againft executors 
** by a legatee of the third part of the teftator's goods, where 
<* the quantum had been afcertained by the ordinary." Style 55. 
where it is exprefsly faid, " an aflion will lie for a legacy." 
2 Lev. 3. Davis v. Rayner^ which was ajfum^t in conGderation 
of ^^forbearance of a legacy," and lield good, though no affeti. 
jt fortiori, an a£tion could have been maintained for the legacy 
itfelf ; otherwife forbearance would have been no confideration* 
Si J. 21. Butler y. Butler. 

The next queftion is. Whether the faAs ftated in this declara* 
tton, namely, that the defendant was executrix, and had ajetfp 
&c. are a fufficient confideration for a promife. As to that que& 
tion, it is a fettled point, that wherever an exprefs promife is 
made upon good confideration, an action lies : And the flighteft 
ground is fufficient to maintain a promife. i Fent. 40, 41. 
Wells V. JFells, I Lev. 273. S. C. Stone v. Witbipool. Latch. 
21. in which latter cafe it is laid down, ^< That it is an ufual 
<* allegation for a rule, that any thing which is a ground for 
«< equity is a fufficient confideration.'^ 

But 



Hu&« 
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But here an exprefs promife is madei and by the demurrer ad- ^775* 
mitted. It is objedied, however, that there is no averment that "77 "^ 
the funeral expences are paid. The anfwer is^ it is averred that verjiu 
he bad affins to pay^ which is alone fufficienti and fo it was ex- 
prefsly held by Lord King^ in the cafe of Camditt v. Tumer^ 
Sittings after 2lr. 5 Ge<t. i. C. J?. Seleft cafes of evidence by 
Sir John Strange, 

Lord Mansfield. — The argument in fupport of this demur- 
rer, has proceeded upon fuppoGng a general qucftion, which is 
not at all involved in this cafe ; and agitating that general quef- 
tion, as if this were a declaration upon the ground of the will 
only, and nothing elfe. If it were a general queftion, I (hould not 
immediately give my opinion. The objeftion, however, that i« 
taken upon the fuppofition of its being (b, is, that a legacyt 
arifing out of a will of perfonal cftate, being a teftameiitary mat- 
ter, the cognizance of it belongs peculiarly and exclufively to the 
ecclefiaflical court ; and confequently, that the courts of common 
law have no jurifdi£lion. If that propbfition were true, the ob- 
je£lio^ would hold equally againft the jurifdi£lion of the courts 
of equity. For it is plain, that where the cognizance of any 
matter is the peculiar province of a particular y^r/^m, all other 
courts are excluded. For iaflance, a court of equity can no more 
try the validity of a will of perfonal eftate, or the validity of a 
marriage, than this court. The judge of the admiralty has cog* 
nizance of the queilion of prize. A court of .equity is as much ex* 
eluded as a court of law ; and many other indances might be put. 

It is objected, that this court cannot compel a legatee to re- 
fund, if debts (liould appear. In that cafe, he would be liable to 
refund, whether he gave fecurity or not. For it would be the 
cafe of payment upon a midaken grpund. But if juflice required 
it, this court would make the plaintiff's giving an indemnity, a 
condition of his recovering. There are many cafes where this 
court has made parties give indemnity. 

It is true, that the law concerning legacies was made in the 
ecclefiallical court. The authority of the Roman law was re- 
ceived. The opinions of dotlors and foreign authors upon the 
civil law, were quoted and refpe£led. 

When the courts of equity held plea of legacies, as incident to 
difcovery and account^ they adopted the whole fyftem by which 
legacies were governed in the ecciefiadical court. In like man- 
ner the courts of law, in the exercifc of a concurrent jurifdidlionj 

would adopt the fame rules. 

But 
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4775« -But 4 Iflgaitee who fues at law, maft clearly pro^e Aat the de- 
fendant has seceiTcd aflets, which cannot be donci except in a 



^1^"* cafe (b clear as not to admit of litigation. In this refped^ the 
-^i^^* Mfioviry and aec$unt given in a court of equity is fo prefieiaUe 
^ retiiedy, that it has drawn all fuch fuitors thither : and there- 
ibrc, in fa£i> there is fcarce an inftanceof a legatee attempting to 
fue at law. In clear cafes the legacies are paid ; in doubtful, 
4fa^ relief given by a court of equity, is eafier and^^etter. But 
^pon principles^ if the queftion is con^itutimally appropriated <Q the 
xcclefiaftical jurifdi£tion, it muft equally exclude the couits of 
^equity ^s weU as law. I have mentioned thus much 4>y way of 
obfervation upon the objedion that has been made, as fuppofiug 
ihis a cafe within the general quedion ; which, however^ as I 
£iid before, it is not. 

This is a cafe in which the declaration particularly dates, 
, that aflets have been received by the defendant, the executor, 
more than fufficient to pay all the teftator's debts and legacies. 
If fo, it mod .undoubtedly mud be taiken upon the pleadings, that 
there was fufficient to difcharge the funeral expences, becaufe 
they are payable fird ; confequently, if there was lefs than die 
amount of them, these could not be fufficient to difcharge the 
debts and legacies. The declaration then goes on to date,' that in 
amfttUration 6f there being iuW fufficient affets as aforefaid, the de- 
fendant undertook and promifed to pay the plaintiflF his legacy. 
No doubt then^ but at any time after an executor has affentei^ ^ 
property vejls ; and if it be a pecuniary legacy, an adion at law 
will lie for the recovery of it. Formerly, upon a bill being filed in 
Chancery againd an executor, one part of the prayer of it was, that 
he ihould affent to the bequed in his tcdator's will. If he had af- 
fets, he was bound to afTent : And when he had afiented> the le- 
gacy became a demand which in law and confcience he was lia- 
ble to pay. But in the prefent cafe there is not only an affentti^ the 
legacy, but an aBual pronufe and undertaking to pay it : and that 
promife founded on a good confideration in law; as appears from 
the cafes cited by Mr. Buller^ particuhurly the cafe of Camdem 
• Sittings ^* T'ttrif/r,* where acknowledgment by an executor, <« that he 
aiur Trmity «< jjjj enough to pay,'* was held a fufficient ground to fuppovt 
5 Geo, I. an ^ffumpftt. Here the defendant by his demurrer admits he had 
c.R. coram fufficicot to pay : therefore, this is not the cafe that Mr. hi Blanc 
\^ been arguing upon; but it is the cafe of a promife made upoo 
9 good and valuable confideration, which in all cafes is a fuffici- 
ent ground to fuppozt an adion. It \& fo in cafes of obligationit. 

which 
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Which Would otherwife only bind a tnan's confcience, and 177 c. 

which) without fuch promife, he could not be compelled to -• 

pay. For inftance, where an infant contrails debts during his '^w/w* 
minority; if after he comes of age he confents to pay them, an Hi&l. 
a£lion lies : So a conveyance executed by an infant, which he 
was compellable to do by equity, is ji good conveyance at law. 
Co. Lit, Aiiornment. 3 15- ^- In this cafe the promife is grounded 
upon a reafonable and confcientious confideration \ namely, that 
the defendant had aflets to difcharge the legacy. If fo^ he was 
compellable in a court of equity, or in the ecclefiaftical courts 
to pay it. I give my opinion upon this cafe as it (lands ; that 
is, that it is an exprefs promife made upon a good and fufficient 
confideration. Vide the next cafe. 

The three other judges concurred. 

Per Cur*, Judgment for the plaintifi^. 

Mr. Le Blanc than moved for liberty to withdraw the dcmur« 
ter^ and plead the general ifTue, but the court refufed it. 

Hawkbs &* Uxor ver/us Saunders*. /nAfryterm, 

HIS a£lion was brought againd the defendant in her own ^ 
right ; and the declaration dated, that George Saunders^ Jm, z^ h. 
by his will bequeathed a legacy of 50 /. to the plaintiflF; that he ^^ *' 
appointed the defendant his executrix ; that (he proved the will ; lies a^n a 
that goods and chattels came to her hands more than fufficient to *" ^^^^ "- 
pay all the teftaiors debts and legacies ^ by reafon whereof (he be- 'tgaey^ upon 
came liable lo'pay the legacy, and being fo liable, in confideration confidcra-'^ 
rA^7r£^(he promifed to pay it. tionoftf/- • 

Lord Mansfield. This cafe does not at all involve in it the 
queftion, whether a legatee has a general right to fiie for a 
. legacy in this court. 

Two obje£lions have been made ; ly?, That there can be no ^ .- . 
judgment in this cafe de bonis teflatoris \ becaufe the adlion is aaion be 
not brought againft the defendant as executrix eo nomine \ but is a ^^^nft her" 
perfonal demand againfl: her generally in her own rights As to ^cjonaliy in 
that, we are of opinion the obje£lion is good; for the demand is right i ithe 
rcrtainly a /^f/iW demand againft the defendant, in confequence J"«*Kni«n« 
of a promife made by her, (he being executrix. de bonis fn^ 

It is admitted at the bar, that after vsrdiB^ it iriuft be taken ^'"* 

to have been a promife in writings and that there were affets. If 

« 

♦ I have Inferted this cafe out of the order of time, for the purpofe of bringing 
the ^neral do6rine upon the fame fubjedt under one point of view. 

Vol. h U fo. 
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1775. iOf the whole cafe it reduced to this fingle point : Whether ;ht 
* circumftance of the defendant having aflett fufficient to pay alt 

^^" the debts and. legacies, is, or is not a fufficient conftderation for 
^A^.!!' ^^ ^^ txk^t a promife to pay the legacy in queftion ? As to that 
point, the rule laid down at the bar, as to what is or is not a good 
confidcration in law, goes upon a very narrow ground indeed*, 
namely, that to make a cconfideration to fupport zn ajfum^ 
there muft be either an immediate benefit to the party promifing, 
or a lofs to the perfon to whom the promife was made. I can- 
not agree to that being the only ground of confidcration fuffi- 
cient to raife an ajfumj^tt. 

Where a man is under a legal or equitable obligation to payi 
the law implies a promife, though none was ever aQually made. 
A fortiori^ a legal or equitable duty is a fufficient confidcration 
for an aAual promife. Where a man is under a moral obliga* 
I'ton, which no court of law or equity can inforce, and promifes^ 
the honefty and reAitude of the thing is a confidcration. As if a 
man promife to pay a jud debt, the recovery of which is barred 
by the ftatute of limitations : Or if a man, after he comes of 
age, promifes to pay a meritorious debt contrafted during his 
minority, but not for ncceflTaries ; or if a bankrupt, in affiuent 
circumftance^ after his certificate, promifes to pay the whole of 
his debts ; or if a man promife to perform a fecret truft, or a 
truft void for want of writing, by the ftatute of frauds. 

In fuch and many other inftances, though the promife gives a 
compulfory remedy, where there was none before either in law 
or equity ; yet as the promife is only to do what an honell man 
ought to do, the ties of confcience upon an upright mind are a fuf- 
ficient confidcration. But an executor who has received aflets, is 
(under every kind of obligation to pay a legacy. He receives 
she money by virtue of an office v/hich he fwears to execute duly. 
He receives the money as a truft or depofit, to the uie of the le- 
gatee. He ought to afT^nt if he has niTets. He has no difcre* 
tion or ele£lion. He retains what belongs to the legateie,and 
therefore, owes him to the amount. 

An account of afiets, or a judgment to pay out of aflets, is 
only neceflary when the fufficiency of affetsis uncertain. Where 
the fufficiency of aflets received is certain, the executor's duty 
to pay a legatee, follows by neceflary confcquence. 

The legacy, in fuch a cafe, is a demand clearly due from the 
executor upon various grounds of natural and civil jufticc> and 
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I9iay be recovered from him by procefs of law. In fuch a cafe a 1775. 
promife to pay ftands upon the ftrongeft confideration. / 

Let us fee then what the fafts are in the prefent cafe. The vtrfut 
executrix knows the (late of her teftator's affairs, and of his 
property. It might confift of chattels which (he might not 
chufe to difpofe of. It might con(i(t of leafes which (he had no 
mind to fell ; and having 2L'fuUfundto pay the demand, which 
the plaintiff had a right to recover if he pleafed^ (he» in confix 
deration ofthatfund^ promifes to pay. I cannot think that this is not 
a fufEcicnt confideration. I am of opinion it is amply fufficient. 
It is not like the cafe of Raun verfus Hughes ; for there, there 
were no afTets, nor any averment of aflbts ftated in the declara- 
tion. But in this cafe there was a full fund \ and therefore (he 
was bound in law, juflice, and confcience, to pay* the plaintiff 
his legacy. 

Mr. Juftice WilleSy and Mr. Juftice AJbhurJi were of the fame 
opinion. 

BuLLER juflice. I am entirely of the fame opinion. That an 
a£tion in the courts of Weflmini/lerrhaU^ will, under fome circunt" 
Jiances^ lie for a legacy, is a queflion which I think can never 
admit of any ferious doubt: For there are a number of cafes in 
the books, from the time of Henry VL to the, prefent time^ 
which prove, that under different circumftances, fuch a£lion 
may be maintained. I think there is as little doubt, but that 
the circumdances of the prefent cafe, as proved at the trial, were 
fufficient to fuflain an a£lion ; for the legacy was to be paid out 
of land ; and there was an exprefs affent by the executrix to the 
legaty. But the evidence which was given at the trial, is not 
now bcfforc the court : We are to 'decide this cafe upon the face 
of the record alone. 

The plaintfff in his declaration has not flated that the legacy 
was payable out of land \ neither has he dated any affent by the 
executrix. 

The aftlon is brought againfl the defendant in her own right ; 
and the declaration is fimply, that George Saunders^ by his will 
bequeathed a legacy to the plaintiff, and made the defendant 
executrix : That (he proyed the will, and had aj/ets fufEcient to 
pay all the debts and legacies ; and by reafon thereof (he became 
liable to pay the legacy, and being fo liable, (he promlfed to 
pay it. 

To this declaration, two objc£lions have beeamade in arirefl 
of judgment, i/?, That the defendant Is not fufficiently de- 

U 2 fcribed 
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1 77 J. fcribcd as executrix, and, therefore, there cannot be judgment Je 

bonis teftatoris. id/y. No judgment can be entered de bonis prtn 
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Hawkes priisi becaufe there was no confideration for the promifc ; and 
Savn. therefore it is nudum paElum. 

•**•• As to the firft, I am of opinion, that the plaintifF cannot upon 

this declaration take judgment de bonis teftatoris. The a£lion is 
brought againft the defendant in her own rights and not as execu- 
trix. It charges her with z per/onal promik to pay the legacy^ 
and not upon a qualified promife to pay as executrix, or out of 
aifets. And the plaintiff having by his declaration made a per. 
fonal demand againft her ; he muft (land or fall by that, and can- 
> not now refort to any demand that he may have upon her in the 
particular charaAer of the executrix. 

The forms of pleading are very diflFerent where a -perfon is 
charged as executrix, and where (he is charged petfonally. In 
the firft cafe^ (he is always named as executrix in the beginning 
of the declaration : She is afterwards ftated to be liable zs^execu' 
irix ; and the promife alleged to have been made by her as 
executrix. But in the other cafe, 0)e is charged generally as any 
other perfon, and a general cta^fgt is a perfonal charge. 

This cafe, therefore, depeniTs wholly upon the fecond queftion ; 
whether there be a fufficient confideration alleged for the pro- 
mife ; or whether the defendant's^ promife be merely nudum pac" 
tum and void. 

The conGderation ftated for the promife is, that the defendant 
was executrix, and that (he had received aflets more than fuiE- 
cient to pay all the debts and legacies. The qtieftion is. Whe- 
ther that be not a fuf&cient confideration ? 

Under thofe circumftances,.if there had been no promife^ nor 
even an ajfent to the legacy the defendant might have been^vi^ 
' jpelkdin a court of equity, or in the ecclefiaftical court, to have 
paid it. Whether ivithout ajffent (he could be compelled in a 
court oflaw^ to pay it or not, is a queftion which it is not necef- 
(ary to give any opinion upon now ; and, therefore, though I have 
endeavoured to trace out the jurifdi£tion and the authority of the 
ecclefiaftical court from the earlieft times, and though there is 
great reafon to fuppofe that the jurifdiftion which »that court 
now polTcflcs in matters of legacy, was originally got by ufurpa-* 
tion on the temporal courts ; and though there is a wide differ 
rence between allowing to the eccIeGaftical court a jurifdi£lion in 
fuch matters, and faying it (hall have that jurifdidiion exclu(]ve 
of all other courts ; I purpofely avoid giving any opioioDj or evenp 

hinting 
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hinting what would be the refult of my refcarches where there 1775* 
is no promife or aflent. ■ " ■ 

I (hall give my opinion (ingly on this point ; Whether an ob- ^ t^"* 
ligation in juftice, equity^ and confcience, to pay a fum of nu)ney9 Sa vn- 
bC| or be not, a fulHcient conflderation in point of law^ to fup- 
port a promife to pay that fum ? • 

If fuch a quedipn were dripped of all authorities, it would be 
refolved by inquiring whether /<iw were a rule ofjufiice^ or whe- 
ther it were fomething that a£ls in dired contradiction to juftice^ 

confcience, and equity. But the matter has been repeatedly de* 
cided. 

In 5tone verfus IV'tthypool^ Latch. 21. the court fay^ ** It is an 
*^ ufual allegation for a rule, that e^ery thing which is a ground 
}^ for equity^ is a fufficient confideration." So in Wells verfus 
Wells. 1 Vent. 41. the court prefumed an equitable right in the 
plaintiff, which did not appear on the declaration ; and held, 
that to debar herfelf of that, was a good confideration. 

Thefe authorities alone are fufficient to (hew, that the ground 
taken in the argument at the bar is not large enough. 

But to come clofer to the confideration now in quedion, in 
Camden verfus Turner, C B. Sittings after Trin. 5 Geo. i. King 
C. J. held, that an 2£kion for money tad and received^ lay againft 
an executor for ^ legacy, which he had owned lay ready for th^ 
plaintiffs whenever he Hvould call for it. In that cafe, according 
to the form of the declaration, the objection did not appear upon 
the record \ but ic was nccciTary for the plaintiff to prove a con- 
fideration at the trial -, and if he had not, he muil have been non- 
fuited or have had a verdi£l againd him. But Lord King held, 
that his owning the money lay ready^ was an ajfent^ and admiffton (f 
aJfetSy and a fufHcient confideration. 

In Keech verfus Kennegal, i Fez. 125. Lord Hardwicke exprefsly 
holds, that ajfeis coming to an executor's hands, is a fufficient 
confideration to fupport a promife -, and he p*uts that cafe upon 
the fame footing a$ a promife in confideration oi forbearance^ 
His lordfhip fays, '^ at law, if an executor promifes to pay a debt 
<< of his tedator's, a confideration mud be alleged, as of affets 
<< come to his hands, or of forbearance \ or if admiffion of aflets is 
<^ implied by the promife ; otherwife it will be but nudum pac* 
<< tum^ and not perfonally binding on the executor.'' 

In Trevinian verfus Howel^ Cro. Eliz, 91. it was adjudged, that 
having ajfets, is a good confideration for a promife, and the judg- 
ment, which was de bonis propriis, was affirmed : And two other 
^afes are there cited where the fame point had been fo determined. 

U 3 Lafllj, 
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Lajily^ The cafe oi Atkins vcrfus jffi//, Eajler^ 15 Geo. l.fupra^ 
284. is in point. The declaration was the lame, and the objeAion 
the fame as in the prefent x:afe ; and the court unanimoufly held 
that the promife was good, and that the z6t\on well lay. 

I agree with my lord, that the rule laid down at the batf as to 
^hat is or is not a good confiderationj b much toa narrow. 
The true rule is, that ii^herever a defendant is und^r a moial ob-r 
ligation, or is liable in confcience and equity to pay, that is a fuf- 
ficient conGderation. Some of the cafes which I have men^ 
tibned, go fully to that extent. But even if the narrow rule 
which has been mentioned were adopted, as the true rule, yet in 
this cafe, I think the confideration is fufficient ; for here is both 
a lofs to the plaintiflF, and a benefit to the defendant, snri(hig from 
that which is the confideration of the promife^ The lofs lo the 
plaintiff is, that the eflTeAs which are liable to the payment of the 
legacy have not been fo applied : but the defendant has detained 
them in her own hands for other purpofes. The benefit to the 
defendant is, that (he has received thofe effe£ts»and has them 
fti]]. The defendant is bound in confcience, to apply the eSeQs 
towards the difcharge of the debts and legacies : She is a trufl.ee 
for that purpofe ; and is guilty of a breach of truft in not fo do- 
ing : And it is admitted that a breach of truft is a good ground 
for a£lion. 

Therefore I agree in opinion with the reft of the court, that 
this rule in arreft of judgment, ought to be difcharged. 

Per cur. Rule difcharged. 



May 27tb. 
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Vale ver/us Bayle. 

T ]P0N a rul^ to (hew caufe why the ngnfmi in this cafe 
(hould not be fet afide, and a new trial granted ; A/biurfi 
juftice read the report as follows : This was an aQion for goods 
fold and delivered : At the trial, a letter from the defendant to 
the plaintiflF was produced, containing a commiflion to the plain* 
tiff for the goods in queftion, after which was added the follow- 
ing poftfcript \ « Pray be expeditious in fending them; and in- 
^' ftead of letting them go by way of Brtftcl, where many 
^* things you have fent me have been detained, fend them by 
<* /and carriage**^ The witnefs proved the delivery of the goods 
to the book-keeper of the Birmingham carrier, to be fent from 
thence, by way of Coventry^ to the defendant, who lived at Car* 

marthen 
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tnartiert. It appeared that there was m oihtr mode of conveyance iy 1 775- 
land carriage^ and the goods were loft on the road. Upon this ' ■ . '* 
evidehce it was infifted» that the delivery of the goods to the J^f^^ 
carrier, was a delivery to the defendant ; but the judge who tried Baylx. 
the caufe being of a different opinion directed a nonfuit, 

Mr. BuHer Ihewed caufe. The queftion is. Whether, under 
the circumftances of this cafe, the delivery of the goods to the 
Birmingham carrier, was, or was not, a delivery of the goods to 
the defendant himfelf. I infill it was not ; for as the letter re* , 
iative to the mode of conveyance, did not contain any diredions 
to the plaintiflF, to fend the goods by any particular perfon, but 
only an order to convey them by land carriage generally ; the 
carrier to •'hom the plaintifiF thought fit to deliver them, muft 
be confidered as the/ervant oi xht plaintiffs and not as thc/ervant 
of the defendant i confequeutly the plaintiff was anfwerable for 
his negligence. If this were a delivery to the defendant, the 
plaintiff could in no event have countermanded the goods. But 
fuppofe, before adiual poifeilion of them by the defendant, he had 
become bankrupt ; no doubt but the plaintiff might in that cafe 
have ftopped them in tranfitu : and would not have been obliged 
to come in as a creditor only under the commiflion. This was 
exprefsly fettled in the cafe of Birkett and others aflignees verfut 
Jenkins i Pafch. 1 1 Geo. 3. B. R. The court in that cafe held 
generally, that whenever goods delivered to the order of the ven- 
dee, are only intranfvtu^ the vendor, in cafe of a failure, may get 
them back any how he can. Here the goods, at the time they 
were loft, were only in tranfitu ; and, therefore, if a failure had 
happened, might have been taken back by the plaintiff} confe* 
quently, till aftual delivery, they were his goods and his proper- 
ty, and not the property of the defendant. 

Mr. Qreen in fupport of the rule. Wherever a perfon gives 
another a lawful authority to do an aft for him, the perfon who 
gives the order, is anfwerable for all the confequences that may 
attend the execution of it. By the written order, in this cafe, it 
is phdn there had been former dealings between the plaintiff and 
defendant 5 and that a particular mode of conveyance had been 
made ufc of ; namely, by way of Briflol : But on account of the 
goods having been frequently detained, the defendant complains 
of that mode of conveyance, and at the fame time defires the 
parcel in queftion, may be fent iy hnd carriage. Now it is ad- 
mitted, that if a vendee names a particular carrier, delivery to 
that particular carrier, vcfts the property in ttc vendee i bcqaufc 

V 4 made 
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1775. made in purfuance of his order. Here the defendant exprefiiljr 

•^ dire£l8 the goods to be fent by land carriage ; and it is in proofs 

nterjut that there was no other mode of land carriagCi than that which 

Baylx. ^^ plaintiflF adopted. If fo» this b a particular order on the 

part of the defendant, and the delivery in confequence of it vefted 

the property in him. And fo it would have been, even if there 

had been more carriers than one, as appears from a cafe cited in 

3 P. Wm. 186. where it was held by Lord Chief Juftice Efn^ 

^^ That though a trader in the country does not appoint a carrier 

^< yet if the goods be embezzled, he (hall be liable, becaufe ho 

*^ leaves it in the bread of the perfon to whom he gives the order^ 

<< to fend them by whom he pleafes." Therefore the plaindff 

is entitled, and a new trial ought to be granted. # 

Lprd Mansfield. I have a diiBculty to find a quedion in 
this cafe } for it refolves itfelf into this fliort point 'y.vt%^ Whether, 
In a difpute between vendor and vendee, the vendor is excuCed 
from delivering goods according to the order of the vendee ? 

His Lordfiiip, after dating the cafe, £aid, the material part of 
the letter is as follows $ ^* I beg you will fend them by land cof* 
*< nagep as they are detained a long time at Brijiol before they ar- 
^< rive." This is an exprefs order to fend the goods by land car* 
riage. The plaintiff*, in obedience to this order, fends them ac« 
cordingly, and they are delivered to the book-keeper of the 
Birmingham carrier, at his warehoufe in Covtntry^ to be for* 
warded to the defendant at Carmarthen. The box was lod, and 
the v^itneCs faid, that before this time his mader had always fent 
goods to the defendant, by the way of BrifioJ, and that there was 
no other mode of fending them, by land carriage, than by way 
€xf Birmingham* There was no evidence in contradidion to this. 
Then what is the cafe ? It is as much as if the defendant had 
mentioned the Birmingham carrier particularly by name ; for 
there being but one carrier, the plaintiff* had no choice by whom 
to fend them; 

If a vendor take upon himfelf a^ually to deliver the goods to 
the vendee, he dands to all rifques ; but if the vendee order a 
particular mode of conveyance, the vendor is excufed^ 

With regard to the quedion between a vendor, and the general 
creditors of a vendee, who becomes a bankrupt, as in the cafe ci 
Birhtt vcr{\js Jenkins^ a vendor before a&ual pofleilionby the ven- 
dee, has a lien upon the goods he fends; and if he can get them tn 
tranfttuj to be fure he has the benefit of that lien. But that has no 
relation to a tranfaAipUi as' this is, between vendor and Tender 

Therefor^ 
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Therefore I am of opinion that the rule for fetting aCde the non^ i *j'jr^ 
Juii (hould be made abfolute, and a new trial granted. 



The three other judges concurred, ^^^ 

Rule abfolute without payment of cods* ^ay.lc. 



Rex ver/us Jackson. Mmda^^ 

HE defendant had been convicted upon Stat. 28 Ed. x. c. 20. 
for making Giver plate of worfe alloy than the ftandard ^g W?* 
alloy of the realm. The indi£}ment contained alfo a count upon '' *o: which 
^af. 6 Geo. I.e. 1 1, and a third count for an offence at common the making 
law. The defendant was found guilty upon all the coupts. In Jn^erthe* 
Michaelmas term 17741 Mr. Dunning moved in arreft of judg- Aandard 
ment upon the ground of the Stat. 28 Ed. i. c. 20. beilig rcr repealed"^ 
pealed ; when the court took time toconfider* and to look into the ^y ^^y ^ 
leveral acts of parliament. quent fta- 

Lord Mansfield now declared the opinion of the court, as lainft^hc 
follows.— This is an indidiment againft the defendant^ for making f«mei>f. 
filver plate under the ftandard alloy; and a motion has been made cmlyVddac. 
in arreft of judgment^ founded upon this objeflion, namely, tliat cumuiaiivif 
the Stat. 28 Ed. I. c. 20. which is one of the ftatutes againft 
^hich the offence is laid, is repealed. This ftatute being a pro- 
hibitory law, if it be ftill in force, the proper remedy under it is 
by indiftment. We are all of opinion it is Jiill in force^ •and 
not repealed or abrogated by any of the fubfequent ftatutes fmce 
cnadled. This ftatute is the firft ftatute on the fubjed, and in- 
flids a punifhment of imprifonmenty and by ranfom at the king's 
pleafure, on goldfmiths who (hall make filver wares worfe than 
the fterling alloy. 

The fterling alloy is eleven ounces two pennyweights of fine 
filver, and eighteen pennyweights of alloy in the pound weight 
troy ; which the mint indenture calls the right old fiandard for 
the filver monies of England \ and it was in ufc before the con- 
queft, as appears by the feveral treatifeson filver coins. The 5/^/. 
2 H. 6. c. 14. inflids a penalty of double the value, on golct- 
{miths felling or fetting to fale filver wares, worfe than fterling^ 
or before touched or marked. The Stat.iS El. c, i c. inflidsa for- 
feiture of the value, on goldfmiths working, felling, or exchang- 
ing filver plate, lefs in finenefs than eleven ounces two penny* 
U'dghts, or before they have fet their mark thereto. The 5a./. 
21 Jac. \.c. i%.feEl, 11. No. 45. repeals the words in the Stat. 
%iE4^ I. " that none (hall make kings' crofies or lo&ks." The Jlat, 
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'77S* ^ ^* 3* ^' ^•fi^" 9- made to encourage the then CIver comagCi 
abolifhed or fufpended the old ftandard of eleven ounces two pen* 



^V^ ny weights, and e(labli(hed the mwjlandard of elcren ounces ten 
jACKtoiTf pennyweights in it's (lead, and infii£led a forfeiture of the plate, 
or the value thereof^ on perfons working or putting to fale, or 
exchanging any manyfadure of filver, lefs ia finenefs than eleven 
ounces ten piennyweights, or until marked with the new fterling 
marks. The Stain 6 Geo. i. r. 11. feif. i. and 3. revived and c(U« 
blifhed the old ftandard of eleveii ounces two penny weights, in* 
ftead of the new ftandard eleven ounces ten penny weights, and 
continued the new ftandard penalties for fecuring the faid old ftan- 
dard ; znAfeB* 2. ena£led that no goldfmith fliould be obliged to 
work filver plate according to the new ftandard. &^. 41. continu- 
ed both the old and the new ftandards, and dire£led them to be 
markedwith diftinguifliing marks ; and fubjeded offenders to the 
penalties and foffeitures prefcribed by any of the laws then in hnng 
concerning wroughtplate. The Stat, 12 Geo. 2. c. 26. in the pre- 
amble recites the ftatute of 2S Ed. 1.2 H. 6. and 18 Eliz. and 
two other a£ls refpe£ling country aflay offices, and recites them 
cs fuhftfiing laws \ and tliat notwichftanding the afotefaid a£^8 of 
parliament, great frauds were daily committed in the manufac- 
turing gold and filver wares, for want of fvifficient power eflfec- 
tually to prevent the fame : And therefore, yS'^. i. inflifl^ a pc* 
oalty of 10 /. for every offence, recoverable by adion : But this 
^£1 fays not one word as to the repeal of any of the former laws. 

Now it is a general rule, that fubfequent ftatutes which add 
acctimulative penalties, do not repeal former ftatutes. 6 Mod' 
140. 1 1 R^* ^3* ^- 

I am furniftied with two precedents, one in Hil. term 1758* 
Rix verfiis J^hn Prieft\ the other in Michaelmas ttxm 1759. 
Rex verfdi Richard Hawkins % both of which were tried bdbre 
- me, and where the court afterwards, upon motion for judgment,, 
pronounced fentenceof ^/7/and iniprijinment, viz. in the former 
6/. id. and fix months imprifonment ; in the latter 6s. 3d. and 
three months' imprifonment. No objeQion was in either of chofe 
cafes made, nor was there any argument. Therefore, I fuppofe 
it was taken for granted, as it is at this time by the goldfmiths' 
company, that the ftatute was flill in force. We are all of opinion 
it is in force,and confequently that the indidment is good. 

Per cur. Rule fir arrefting the judgment difcbarged. 

THE END OF EASTEE TEEM* 

Trinity 
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HoGAN Leflce of Henry Wallis, Efq. and ptTierSj ruefiUy, 
ver/us Rowland Jackson, Efq. 7'^^Qth^ 

y RROR upon a judgment of B. R,in Ire/and in e]c€tmenu OnefeHbd 

Upon not guilty pleaded, the jury found a fpeciad verdi£^ ^*^ J^ 

the material fafts of which were as follow ; That the Reverend G. Infee^ 

Gm>rge Jackfotij de^eafed, being fcifed of the towns and lands of lands of A 

Coqlijball and Glanbegg ixkfee, and of the lands of Ballydtifultra^ ^,f^«^ 

and Ballygally^ for lives renewable for ever^ without impeachment dhUfkrevir^ 

of wafte, and of other lands under leafes for three lives, with j!^, ^^ 

reverflonary terms for twenty-one years, from the death of the i«afc» for 

furviving life, named in each leafe, of one of which, viz. of a ^jth rnur- 

houfe called Oeoghegam^ and fome burgefs lands, the faid George ^'^ '*^' 

Jack/on was the furviving life ; and being alfo poflcfled of per- from the ' 

fonalaffcts, to the amount of 1,300/. duly made his will, by^^^^L**** 

"which, after difpofing of his foul and body, he made tlie follow- i*fi in each 

ing difpo0tion of his eftatc. l^lng'hfm- 

ff Ai^D AS iro MT WORLDLY SUBSTANCE, I givc and bequcath ^*?^.'JJ^/?'' 

<' %p my dearly bejoved mother, Mary Jachfouy my houfe and in ooe» de- 

<' lands of (^laf^gig^ :iind all their appurtenances, for and during ]^^^*' 

'* the term of \^x natural life^ clear and free of any dedudion fiiywcrldfy 

<< or charge whatfoever: And alfo the lands of Ballygally^^^i^lg^y 

^* fubje^ to the rent only payable thereout, for the term of j[***^I[^'^ 

''her natural life, without liberty of committing wqfte thereon** \wA%o(G. 

wiehthe 
aj>parttnances during ber natural llfci clear of any deduQion ; and alfo my lands of if. fubjeA fo 
a rent fNiyable th«reoat,y0r lift, witkoui Hhtrtycf commlttiug nafie tbertom ; andafctr fereral levies 
and annuities to different reutions, to his heir at law, and to the natural chiMitn of his brother, 
devifes to his mother, uUtbe rtfimudir mndrtfidut of al) bit tffifli, both real UkA ptrituuly which he 
fliaU die poflc^Ted'oi. The mecheffay the refldu^i^ cJaufe takes ayW in ail the tcltator*s fee fim- 
pip /eftates, and the wbote of his iatrrcft in tht rsil of - hit real property, fulled to the chaifet 
ibcfcon. 

He 
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1 775. He then gives to E/kn Corkerart, the fum of 30 •• to be paid her 

- yearly, during her life, for the fupport of hcrfclf and her fon 

"w>r (^^^^i^ Jackfon. To her daughter Ellen, and her fon John Jack^ 

Jacksok. fon refpefiively, the yearly fum of 20/. to be paid half yearly, 

till their refpe£live ages of twenty-one years ; and then he gives 

them refpc£iively the fum of ^o /. He gave the faid Georgt 

Jackfon the yearly fum of 20 /. 'till the age of twenty-one \ and 

then the fum of 400 /. All which bequefts were to be rai/idznd 

levied out of his lands of Glanbegg and Coolifhallj Bailjgally^ and 

' Ballyduffuhra. He alfo gave his coufm Henry WalRj^ the fum 

of 1,000/. (terling, to be paid him as foon as conveniently might 

• Edioard be after his dcceafe. To his uncle Edward^ Jockfon^ the yearly 

^7prc- fu^ rf Z^ Lflerling during his life. He alfo gave unto his uncle 

fumptivc jQfj„ JfT^iiij the fum of i©o/. fterlincr. And unto his relation 

heir of the •^ . , 

teftaior. William Kenah, and Jane his wife, the fum of 200 /. (terling. 

And then devifed as follows, ** 1 alfo give and bequeath unto 
on whicli ** my dearly beloved motl^r^ Mary Jackfon^ all the remainder 

tjwqucftion It ^^j RESIDUE of ALL the EFFECTS both REAL and PERSONAL, 

** which I fliall die pofleflcd of." And concludes with the ap- 
pointment of executors, i^c. 

That the teftator died without altering or revoking his faid 
will, leaving Edward Jackfon his heir at law ; who died intcf- 
tate, leaving the defendant his only fon and heir at law. That 
Mary Jackfon, under whom the leflbrs of the plaintiff claimed, 
died fcifed, Wr. That the lands of Glanbegg and Ballygallj 
were, at the date of the will, of the yearly value of 150/. fub- 
jc£l to a payment of 45 /. per annum^ and the woods bcloogiog 
thereto, worth 200/. That the lands of Cooli/hall znA Ballyduff' 
ultra, were of the yearly value of 350 /. fubje^i to 60 /. a year 
quit. rent; and the woods belonging thereto, in the year 1769, 
worth 4^500/. That the lands of Gfanbegg and Cooli/bal/, were 
incumbered to the amount of 4,900 /. at the date of the will, 
and 4,500 /. at the teftator's death. That all the legatees were 
alive at the teftator 's death. That the yearly value of the tefta- 
tor's chattels real, was 30/. and the grofs value at the time of 
making his will, and at his death, was 240 /• 

# 

The queftion upon thefe fa£ls was, Whether the leflbrs of the 
plaintiff were entitled ? 
*» After feveral arguments in the court of King^s Bench, in 7f> 
land, the court gave judgment in favour of the defendant, RffVh 
land Jackfon, againft the opinion of Mr, JulUcc Robinfon. 

IS Mr. 



^ » 
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Mr. jIUeyfie for the plaintiff,' ftafed the queftion to be, Whc- 1775. 
ther under the refiduary claufe, all the teftator's real eftates paf- 



fed to his mother Mary Je^i/on, in fo full and ample a degree, as ^^, 
to enable her to dcvife the fame to the leffors of the plaintiff? Jac«|oii« 
And he infifted they did. 

Fr/f, It is apparent, that the great and chief objcft of the tef- 
tator's bounty was his mother. Therefore, by way of fecnritig a 
certain prorifion to her, he firfl gives her a life cftatc in two de- 
nominations of his real property : he then proceeds to difpenfe 
his bounty amongft all his other relations ; and perceiving there 
was dill a furplus undifpofed of, by one general fweeping claufe^ 
be devifes to his mother every fpecies of property he (hould die 
poffeffed of. 

Secondly, That the teftator did not mean to die ioteftate, as to 
any part of his real or perfonal property, is manifed, not only from 
the ftrong language of the refiduary claufe, but from the introduc- 
tory words of the will, " jis to all my ivordly fuhftatice^^ which 
have always been underftood to include both real and perfonal 
eftate, and to indicate an intent in the teRator, who ufes them, to 
difpofe of all his property. 2 Vern. 690. Bcacbcroft v- Beachcroft, 
** All his worldly' eji ate i^ comprifcs all a man has in the world. 
Ibbetfon v. Beckworth^ Forrefier, 157, «* As touching my worldly 
** ejlate^^ in the introduQory part of a will, is ftrong proof that 
a teftator means to difpofe of all his property. — Grayfon v. Athin^ 
fon. 1 Wilf. 333. ^^ As to all my temporal ejl ate y^ ^give, Wr. as 
follows ; and afterwards the teftator concludes thus : •^ All tht 
*' r^ of my goods and chattels y real and perfonal y moveable and im» 
** moveahUy as houfes^ tenementSy* &c. without the word eflatep 
held, to pafs a fee, — Tanner v. Wifcy " As to my temporal ejlate^* 

1 devife as follows; and afterwards devifes the reft and reftdue of 
his e/latCy goodsy and chattels; held, that thefe words paffed zfee. 

2 Atk. 37. 3 Burr. 1,618. — Gulliver ex dim. Jefferies v. Poyntvu 
JUich. X I Geo. 3. C.B, a devife of a meJuagCy &c. to A. with fpe- 
cial circumftances, was held to carry arable, meadow, and pas- 
ture lands, appurtenant to the faid meffuage. Therefore, ^nj 
words which indicate an intention of the teftator to difpofe of all 
his eftate, will take cSk6t and pafs every part of his property. 

It may be objedicd, that the words, ** all the remainder andn* 
^^ Jiduey^ cannot take in all the teftator's eftate, but only fucl> parta 
of it as are not before mentioned or devifed. But in AlUyney 28» 
devife of a manor to A. for fix years^ and afterwards the refidue 
lof all bis lands to J* 5, was held to pafs the revcrfion of the 

manor* 
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manor* So in Norton v* Ladd. i Lutmf. 755. upon a de?ifet(y 
A. for lifei and after her deceafe, the whole remainder of the 
lands to B. it was held, a remainder in fee fimple paQed. In Cha- 
fer V* Cbefter^ 3 P. Will. 56. ^. on the marriage of his fon B. 
fettled part of his lands on B. in tail, and being feifed in fee of 
th^ reverjion of theft lands^ and of other lands in poffeffion, de- 
vifes all his lands and hereditaments^ mC oiherwife by Yamfittled 
cr dif^fed of: and it was held the reverfion in fee ptfled. He 
alfo cited Rogers v. Rogers^ Forrefer^ 2<S8> and Ridout r. Paynet 
3 jitk. 486* and prayed judgment of reverfiiL 

Mr. Buller, contra. All the cafes cited by Mr. AUejne^ are 
diftinguifliable from the prefent, if. It is an eftabliflied rule of 
law, that an heir at law ihall not be difinherited, but by exprefs 
words or neceffary implication, idly^ It is a fettled rule in the 
conftrudiion of wills, that the whole of ^he will muft be taken 
together, and nothing Is to be rejeAed which has a determinate 
and fixed meaning In itfelf. And 3<//y, Where words ufed bf a 
teflator are indifferently applicable to real and to perfonal cftate^ 

they (hall not be applied to the real, in difinherifon of the heir 
at law* 

Fir/l^ There is clearly no exprefs derife of the real eftates* The 
word effeBs is properly applicable only to perfonal eftate. All 
the diflionaries explain it by the words <' goods and nwbeMesi^ 
And as to the word real annexed to it, it can apply only to chat* 
tels reali which it is found by the verdiA the teftator died poflef* 
fed of: fo that it is not a nugatory or fuperfluous word. Nor is there 
any neceffary implication, that the teftator intended any greater 
intereft in his real property for his mother, than the eftate for^ 
cxprefsly limited in the tH»o denominations. On the contrary, 
fuch an implication would be forced and inconfifteut : for, to 
what purpofe in the firft part of his will could he want to reftrain 
her from committing wqfte^ if it was his intention, in the latter 
partof it, to give her the abfolute property and dominion over it? 

But fecondlyf it is contended, that the iniroduBory words, *< As 
** to allmy %vorldy fuhftance^ indicate an intention in the teftator 
to difpofc of all his property ; and feveral cafes have been cited. 
As to Beachcrofi r. Beachcrcfi^ 2 Fern. (S90. and Ibbetfon v. Beck" 
wtb. Caf. temp. Taliotf 157; in both thofe cafes, the introduc- 
tory words were, •« As to all my worldly efiate\** and fo were 
Ae words of the fubfequcnt devife in thofe cafes, *< my efiate.** 
Now the word efate^ is a technical, legal expreftion, and properly 
applicabk to real efiatess and^ therefore^ a devife of « all a man's 

«« e/late^'* 
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•« e/laU,** has been held to carry a fee; without any words of 11- 177$. 
mitation. But here the iiKroduAory words arc, <« worldly fub* ■ - 

*« Jiancii^ which arc the mere formal words of the fcrivener, '^V" 
without any legal fignification annexed to them. At moft they Jackiov. 
can only import, that the fubfequent difpodtions in his will re- 
late to his worldly fubftance; but they in no wife czprefs or im- 
ply the extent or quantum of fuch difpofitions. The cafe of 
Grajftm v. Atlinfon^ i Wilf. 333. inftead of being an authority 
for the plaintiff, is in point for the defendant. For there, Lord' 
Hariwicke faid, if the teftator had not, by ufing the words, " as 
** houfcs^ gardens^ tenements^** &c. fufficicntly explained what he 
meant by the " rest of his goods and chattels real and perfonal^ 
** moveable and immoveable^** thofc words would not pafs a fee by 
the law of England^ though they might have fo donp by the civil 
law. Thirdly^ The words " remainder and refidue of my ctk&s^ 
•* both real and perfonal,** do not neceffkrily refer to real eftate, 
but are equally applicable to perfonal s and if fo, they (hall not 
be extended to difinherit the heir at law. Pre, Chan. 471, Piggot 
V. Penrice. " There A, made one executrix of all his goods, lands 
** and chattels, and died, not having any leafehcld intereft." Lord 
Coivper faid, ** whatever his private opinion might be of the inten- 
tion of the teftatrix, to pafs her lands, of inheritance^ yet in point 
of judgment he could not decree for the executrix; becaufe an herr 
is never to be difinherited but by exprefs words, or neceflary iD>- 
plication."— But 12 Mod, 592. is exprefsly in point. There the 
teftator being feifed of five meffuages, after making a complete 
devife oifour of them, faid, " and all the overplus of my ejlate to 
«* be at my vnfis difpofal:* And it was held, the^/A houfe 
did not pafs by this ftrong refiduary claufc. ^revor^ C. J. faid, 
«* In the conftru£lion of fTi/ls, generally the words, " my eftate^ 
** the refidue of my eftate^ or the overplus of my ejfate^ may well 
** pafs an inheritance, where the intention is apparent ; but it 
** muft be very apparent, and neceffary from the words of the 
"will. For if the words be indifferent to real and perfonal 
<^ eftate, or may be applied to perfonal eftate alone, there the 
<* heir at law is not to be difinherited .''^-^^Here, the other parts of 
the will are fo far from requiring fuoh a conftruAion, that we 
deftroy them if we admit it. The words, in their moft proper 
fenfe, apply,* to ^ryy^^ eftate: They immediately follow the dif- 
pofitions which affe£l ptily the perfonal eftate ; and the chattels 
real, left by the teftator^ ihew the reafon for his annexing the 
Vord nol to iffkRsi which otherwife properly mean moveabla 

only, 
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>77{* only, and fullf fatisfy thofe words. They ought not therefore (o 

» - be extended to real eftate. But fuppofe they were applicable td 

^^^^ real eftate^ the mother could at moft take only an eftate for lifci 

jAcjtsoK. becaufe no words of limitation are added ; and withodt words 

of limitation, a devtfee of real eftate can only take an eftate for 

life in the premifes bequeathed to him. He cited alfo Frognmr* 

ion V. Wright. 3 Wilf. 415. and Wilk'mfon v. MerriUmdf 3 Crok4 

447*9* in which latter cafe the court held, that a derife *^ of 

<^ the refidue of all his goods^ Xc^ks^efiates^ &c. nobereofbi foai 

** P^Jf^Jf^^i* ^^^ ^^^ P*^^ ^^^^^ *'^ ^^g^g^ fi'fi^^^di and the 
rather, becaufe of the words, ** whereof he died poji/pfd^** becaufe 
. they relate only to perfonaliy* Here the words are^ *< vibereef he 
•« Jhail die pofefed.*'— Fourthly, Words of doubtful conftrufiion 
fiiall not overturn former words that are clear and exprefs. JSoon 
jirld y.'Popham. 2 Vent. 449. 451. iP.Wm. 54-5. &. C. 
tiere, the cafe is not only doubtful, having been argued four times 
before in Ireland: but the devife to the mother for life, witb*^ 
out power of wa/tp, \% incompatible with an intention to give 
her the fame land in fee. Therefore, upon the whole, the 
rules of law muft take place, and the title of the heir at law bi 
preferred. 

LordMANSFiELD.— >There is but one point upon which the 
whole cafe turns: which is, to fix the hieaning of the wordefiffi 
in the Englifb language. It is nugatory to cite cafes, unlefs you fix 
the meaning of the term to which they are to be applied. If the 
word {^^ is equivalent to worldly fubjlancey ufed by the teftator 
in the beginning of his will, or if it is fynonimous to prc^rty^ 
there is an end of the queftion: becaufe then all the cafes proves 
that the fweeping claufe pafies a fee. On the contrary, if it can 
be ftiewn that effeSs mean chattels, or perfonalty only, then the 
lefiduary claufe can include them only. I take effects to be fyno> 
nimous to nvorldly fubflance, which means whatever can be turn* 
ed to value % and, therefore, that real and perfonal eScQu mean 
all a man^s property. 

Mr. Alleyne, in reply, endeavoured to (hew that the words 
'< real effeBs^* were equivalent to real affets, and that real 'and 
perfonal effe£ts meant, in the place the teftator ufed them, all 
the property he had in the world. 

Lord Mansfield.-^ As this caufe has already been nine 
jears depending in Ireland, and as the court has no diffi-* 
^ulty upon the queftion, which turns upon the conftrudion 
of a very few words of the will^ I Aink it is right 

ihaC 
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that we (bould give our opinion diredlyj without adding further 1775* 
delay, by deferring it to a fecond argument. ^ Hogav^ 

Hi^ Lordfliip enumerated the different fpecies of the teftator's wrfrs 
property, arid Rated the different bequcfts of tha will, which he J^««»^* 
obferved were material to be attended to in the conftru£lion of 
it, and then proceeded thus : 

This caufe was commenced in the life time of Mrs. Maty 
Jack/on \ but (he is now dead, and by her will has left the eftate, 
which is the particular property in quellion, to H. IVallis the 
coufin of George Jackfon deceafed (to whom by his will he gayc 
the legacy of ^ 1000 /. before-mentioned ) and to the three n;itural 
children of Elien Cockeran^ who are the Itffors of the plaifitiflF. 

The queftion which arifes upon this fpecial verdift and upon 
the conftruQion of this will is, Whether, by virtue of the fweep- 
ing claufe, any real property at all paffed to Mary Jackfon^ the 
mother of the teftator? and if any did, Whether any thing 
pafled except the covenant for the term of 21 years, in the houfe 
called Geoghegans and Burgefs lands thereto belonging, being a 
title to a chattel real? And if the reft of the real property of the 
teftator, or a remainder therein, pafled, Whether it can pafs for 
a longer time than during the life of Mary Jack/on^ becaufe 
there are no words of limitation ? 

By the Roman law, a will conftituted the hares or heir, and 
was the appointment of him. He was the fame perfon as in our 
law is termed the executor. But the nomination of an heir was 
foeflential an ingredient of the i^^miz^/ teftament, that there could 
be no complete wijl without him ; and from his name and oiBce, 
he was confidered, at the death of the teftator, as univerfal fuc* 
ceflbr to all the goods, rights, and property of the deceafed ; 
without any regard or diftin£lion as to property acquired by him, 
prior Qx fuhfequent to the time of making his will. 

But that is different from the nature of a dcvile of land by the 
law of Englandy which formerly admitted of no teftamcntary 
difpofition, in cafes of real property. This reftri£tion took place 
upon the introdu£tion of military tenures, and was a branch of 
the feodal do£trine of non-alienation without the confent of the 
Lord. But when the rigour of the reftriftion came by degrees to 
be relaxed, and tenants were permitted to make difpofitions by 
teftament, a devife of lands operated as an appointment to ufes, 
in nature of a legal conveyance. As fuch, the courts of law in 
the conftru£lion of them held, that a devife affe£ling lands could 
operate only, upon fuch real eftates as the teftator had at the time 

Vol. r. X of 
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f 775. of executing and publiQiing his will $ and not upon an7 after f\)> 
.■ chafed or acquired lands: Becaufc there could be no legal cob- 

' tftrfau ve^anccr at common law of what a man fliould acquire in future. 
jAcxtoif. Another dillindion, founded upon the notion that a will af- 
fe£ling lands is merely afpecies of conveyance, and derived from 
the fame fource, is this. The law of England^ in the conveyance 
of real eflates, requires words of limitation in the donation or 
grant, tci the creation of a fee. Without the word heirs^ gene- 
ral or fpecial, no man can create a fee at common law \>j con- 
veyance. When wills therefore were introduced, and devifts of 
real property began to prevail ; being conGdered as a fpecies of 
conveyance, they were to be governed by the fame rule. There- 
fore, by analogy to that rule, in the conftruflion of devifes, if 
there be no words of liniitation added, nor words of perpetuity 
' annexed, which have been held tantamount, fo as to denote the 

intention of the teftator to convey the inheritance to the devifee ; 
he can only take an eftate for life. For inftance, if a teftator by 
his will fays, I give my lands, or fuch and fuch lands to w#* ; if 
no words of limitation areadded^ A, has only an eftate forlife^ 

Generally fpeaking, no common perfon has the fmalleft idea of 
any difference between giving a perfon a horfe and a quantity of 
land. O)mmon fenfe alone would never teach a man the difo- 
ence j but the diftindiion which is now clearly eftablifhed, is 
this : If the words of the tedator denote only a de/cription of 
Hitfpeeific eftate or lands devifed\ in. that cafe, if no words of li- 
mitation are added, the devifee has only an eftate for life. But, 
if the words denote the quantum of interejl or property that the 
teftator has in the lands devifed ; there, the nuhole extent of fuch 
his interejl pafles by the gift to the devifee. The queftion there- 
fore is always a queftion of conftruflion, upon the words and 
terms ufed by the teftator. It is now clearly fettled, that the 
words " all his ejlate^* will pafs every thing a man has : But if 
the word " aW* is coupled with the word ^^ perfonar* or a heal 
defcription^ there, the ^ift will pafs only perfonalty, or the fpecific 
eftate particularly defcrihed. 

All thefe principles being clearly fettled and certain, the 
queftion in this cafe comes to a queftion of conftruiSlion upon 
the will itfclf. Now, in this will, there are fevcral things which 
it is material to obferve. And fir ft, the introduHiQn is very ma* 
terial Introdudory words cannot vary the conftruf^ion of a 
devife, fo as to en]are:e the eftate of a devifee, unlefs there are 

If ords in the devife itfelf fufficient to carry tlie degree of intereft 

contended 
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contended for. But wherever they aflift to (hew the intention of 177^^ 
the teftator^ the courts have laid hold of them, as they do of eve- .. 1 m 
ry other circumftance in a will, which may hejp to guide their ^^^^^ 
judgment to the right an4 true conftru&ionof it. The introdudlory Jackson. 
words ufed by the teftator in the prefent cafe, are not ftri£l legal 
terms ; but they are the words of a plain man of found learn* 
ing. He fays, " j^s to all my worldly fuhftance^ I give, Wr.'* ' 

What is fubjlante f It is every property a man has. So, in the 
Statute 4 and 5 Phil, and Mar. c. 8. for the punifliment of fuch 
as (hall take away maidens that be inheritors^ the vfOxA fubflance 
is made ufe of, and means nvorldly wealth. 

Thus the teftator fets out. He then proceeds to difpofe of hid 
property, and in the courfe of his will provides for every body : 
For his mother, his uncle, his miftrefs, his natural children, his 
coufins ; and makes a particular provifion for his heir at law, 
which provifion is to continue during his life. To be fure, that 
circumftance alone would not exclude the heir from taking any 
thing not difpofed of. But it furnifhes an argument in favour 
of the conftru£lion contended for by the reprefentatives of the 
mother ; namely, that he intended the remainder of every thing 
to go to her by the fubfequent refiduary devife ; and that he did 
not mean to die intejlate as to any part of his property. He adds 
the fweeping claufe, after all the provifions before mentioned % 
at the fame time not meaning to make his mother executrix. 
What purpofe then was it to anfwer ? I confefs I can fee none, 
unlefs it were to difpofe of all his worldly fubftance agreeable to 
his declaration in the introduftory part of the will. The words 
arc, ** I alfo give to my mother all the remainder and refidue of 
«' all the effe^s^ both real ^ViA perfonal^ which I (hall die po(refled 
«« of." Now, is the true conftru£tion of thefe words to be con- 
fined to a gift of perfonalty only ? Moft clearly not ; becaufe the 
teftator has cxprefsly added the word real io the word effects. Do 
the words real effc5ls\v\ law, mean real chattels only ? No authority 
has been produced to ftiew that they do : And in point of fa£l, 
there was but one leafc belonging to the teftator in this cafe 
which could come under that defcriptlon : Confequently, if the 
conftruflion contended for by the defendant were the true one, 
only that leafe would pafs \ which would be to narrow the con- 
ftradion of the word real very much indeed. The natural and * 
true meaning of real tffeSs in common language and fpcech is 
real property; and real %tA perfonal effeBs 2xeL fynonimous \o fub* 
fiance, which includes every thing that can be turned into money. 

Xa In 
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^nS' ^ federal daufes of the bankrupt laws which make it felony in a 
— bankrupt to conceal, remove, or embezzle any part of his goods, 






,f^ wares, merchandize, monies or eflf^s ♦ ; the word •* (ff^^s*' is 
Jackson, made ufe of in this fenfe. If that be the true conftrufiion, 
• vidcftit. ther^ can be no doubt, but that the words, remainder of real 
tij^^i, £^^'» include the rcverfion of every thfng not difpofcd of; in 
Alt. 5 jitim. which cafe, no words of limitation were necefTiry. 
Aatfic^o.i. ^"^ *** obje£lion has been made from the tcftator's giving hb 
J. la.^ff.a. mother zfpicifie eftate for ///>, and making that eftatc liable to 
€.%\.j€a. u impeachment*^/ ivafte^ which, it has been ftrongly contended, is 
J; 30?ASi!i. ^^^*"y repugnant to and inconfiftent with an intention to give 
her the abfolute property in a fubfequent part of the fame will. 
As to that, there might poflTibly be rcafons for his doing fo, cfpe- 
eiaUy as he had, in refpeA of that fpecific efiate, given her a pre- 
ference to all his general creditors and legatees ;' by devifing it 
free of all incumbrances. But I do not think the obje6tton of 
ij/J-^fufficiently ftrong, tocontroul the manifcft operation of the 
fubfequent words, ufcd by the teftator in the refiduary dcvife. 
It would be going a great way indeed, to lay it down as a gene- 
ral rule, that where a particular eftate is given to a perfon in one 
part of a will, and the teftator afterwards devifes to him in more 
general words, that he ftiall not reap any benefit of fuch refi- 
duary devife. Indeed, as to this obje£lion, the cafe of Ridout 
V. Paine. 3 ^tk. 486. is exadly in point. Then*, the teftator, 
in the firft inftance, gave his v/ife only an eftate y^r life^ \\\ pait 
o£ his real eftate, and afterwards bequt athed her the rcfidue^ lie* 
The objc£Uon of inconfiftency, now fo ftrongly relied on, was 
there made ; but Lord Har divide over-ruled it, and held the re- 
fiduary claufe carried the inheritance notvyithftmding. That 
cafe is alfo very near in point as to the other obje<i\ions mndc to 
day. For the only difference between the f\*eeping claufc in that 
cafe and this, is, that the word eftate is ufed inftead of fj'ecis. 
Here the words are, ** All the remainder and refidue of all his 
** eiFefls, both real and perfonal," which includes all the tcf- 
tator's property. All the terms he makes ufe of, except the 
word ** 2^^x," are technical terms : For remainder is applica- 
ble to real eftate, and reftdue to perfonal eftate. Therefore the 
fame rule of determination that was held in the cafe of Riiwi 
V. Paine^ ought to hold in this cafe. Upon the whole of the 
will taken together, I am clearly of opinion, that the teftator 
meant his mother fliould take the whole of his property, under 
the refiduary devife, and tliat the words he has made ufe of are 

fufRcicDt 
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fufScient to effe£luate that intention: Confequently that (he 1775. 
took a fee in the fcc-fimplc cftates, and the whole of the tcftator*s ' 

intered in the red of his real property, fubje£l to the charges ^^.^tg 
thereon. The rcfalc is, that the Icfibrs of the plaintiff arc cnti- J^c*»ow». 
tied, and that the judgment of B. R. in Ire/and muft be reverfed* 

'4fion, Judice. I am of the fame opinion as I was before \ • Mr. U(» 
When this quedion came on in the Common P/eas, in Ireland^ ^^i^*^ 

1 1 t • W3IS \«I11CK 

the mother was alive ; therefore it was immaterial whether (he Juflicc 
took an ed^te for life or in fee. The words " real iffeBi' may "tm^U^T 
relate to real edate 5 and there are many adls, bpth in the Englijb '« Jreland^ 
and Irift} datutes, in which they can relate to nothing elfe. So, qurftion 
the word " fubdance" is applicable to real edate, in the Jlatute ^^^'^^^ 
4 and 5 P/jtL and Mar. r. 8. I think the intention x>{ the tcf- 
tator in this cafe is very clear. Therefore, the judgment mud 
be reverfed. 

Mr. Judice ITiJ/es^ and Mr. Judice AJhhurJl were of the fame 
opinion. 

Per cur. Judgment reverfed. 

Afterwards, upon a writ of error in the Houfe of Lords, on 
the ad of December 1776, the judgment of JS. R, rcverfing the 
judgment of the court of B. R. in Ireland^ was affirmed. 



Baldwin ver/us Karver ef aV. T«(^, 

T~HIS was a cafe out of Chancery for the opinion of this Devifc to 
court ; the material fadls of which were as follow : truftces, in 

Richard AJbivitt being feifed and pofTcflcd of a conGderable ufc of the 
real and perfonal edate, made his will on the 8th of June 1756, ^'^^''^f 
and tliereby, after making provifion for his wife, and leaving cer- ind^putt of 
tain legacies, divided the refulue of his edate thus : '* I do hereby {'^1^"'!^^ 
'^ give and bequeath all the red, refidue, and remainder of mYthtbrin 
" perfonal edate and effefts whatfoevcr, not hereinbefore, orj^.^. jio^j 
" herein after bequeathed, unto my faid wife, Sarai A/h%vin^ iadcfault 
" Thomas Taylor^ and John Karver ^ to hold all and lingular the »MA',to the 
« faid lands, tenements and premifcs, and perfonal edate what- "^"^^^ *'' 
" foever, to them my faid trudees, and the furvivor and furvivors thcfranj 
•< of them, and the heirs, executors, and adminidrators of fuch t^'^'^^j 
'• furvivor, in tru/l neverthelefs, that they, my faid trudees, and ^- ^' *« 

« tenants in 

common. By a codicil bearing even date with the will, the teAator direfls the trullees to pay 
the intiftfi and product of hi$ real and perfonal pftate to » is wife S. A. and fo the faid J, A. and 
a. A. daring their lives, with furvivorihip. Eiibt grand-chi.drcn were ahvc at the datt of tbt 
xtnll : a ninth was liom hefire the teftator died ; tnvetve more vverc bom after his deceafc, and ail in 
the life time of R. A. who died without iffue. — Held, that as tb« twenty^one gra* ielAIrirem were 
all allvt^'^ 'Iw JeittL of R. A^ all were exiua.'ly entiiitrt. 

X 3 the 
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1 775* *' ^^^ furvlvor and funrivors of them, and the heirs, ezecators^ 

Zl '* and adminiftrators of fuch furvivor, do, and (hall (land feifed 

vcrfus ** and poiTefled of the faid lands, premifes, and perfoaal eftate 
Kaktxk. I, ^j^j cffcfts, to and for the ufe and behoof of the heirs male of 
*' the body of my nephew John Afbrnn ; and in default of- fuch 
«< iflue male, then to the ufe and behoof of the heirs male of the 
** body of my nephew Richard JJhwtn\ and in default oi fuch 
** iffue^ then to and^ir the ufe and behoof of all and every the 
*' grandchildren of my late \xtQiAitx John Afhwin^ deceafed; and 
'^ the grandchildren of my late lifter 8arah Morris^ deceafed, /^ 
« hold all and (ingular the faid lands and premifes, to them the 
«* faid grandchildren of my faid brother John Afbwn and ^rah 
•* Morris^ and their heirs, as tenants in coq;imon, and not as joint 
<^ tenants ; and my perfonal eftate and effeQs, to be equally divided 
" between t\\tm^fbare and fhare alike** 

That th^ faid teftator added three feveral codicils to his will, 
the Jlr/l of which was as follows : Whereas I Richard A/hwin have 
this 8th day of June 1756, made and executed my laft will, but 
I have therein omitted to difpofe of the refidue and incrcafe of 
the furplus, and remainder of my real and perfonal eftate } now 
I do hereby order, will, and dire£l, that my faid truftees herein 
named, (hall pay and difpofe of all the intereft, and produce, and 
increafe, that (hall from time to time arife, or be made of my 
faid real and perfonal edate, unto my f^id wife Sarah A/btvin^ 
and my nephews John AJhwin and Richard AJbwin, and to their 
afligns, (hare and (hare alike, with furvivor(hip, for and during 
the term of their three natural lives. 

That the teftator died on the 6th of November 1758, leaving 
John AJhivin and Richard Afhwin his nephews, and the faid John 
AJbwin his heir at law.— That the teflator's faid nephews, John 
^ni Richard Afhwin J are (ince dead wiihout iflue, and Sarah Afb* 
winj the widow, is alfo fince dead, and that Richard Afhwin was 
the furvivor of them. 

That eight grandchildren ^ viz. two of Sarah Morris^ znAftx of 
John AJljwin^ were alive at the time of the teftator's making his 
will. A ninthy viz. a grand daughter of John Afhwin^ was 
born after the will, and Ifefore the teftator died. After his de- 
ceafe, twelve more grand- children of John Ajhwin were born» 
and all of them in the life- time of Richard. 

The queftion was, Whether all, or any, and which of the 

grandchildren of the tcftator's late brother John A/hwin^ and hi^ 

(ifter Sarah Morris deceafed, were enticed under this devife ? 

Thi$ 
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This cafe was argued twice : firft on Friday February 3d in ijjc. 
Hilary Term, 15 Geo. 3. by Mr. Pepys for the plaintiflr, and Mr. 



JFattace for the defendants ; and again, in Eafier Term Jift, by ^''^^Zl^ 
Mr, Dunning for the plaintiflF, and Mr, Mansfield for the dc- Karvkr. 
fendants. ^ 

For the plaintiff it was argued^ that thofc grandchildren only 
who were alive at the date of the ivillj or at mod the 0/i&^ grand- 
child born after the will, and before the tefiatot's deaths could be 
entitled ; and fuch was the rule e(labli(hed by all the authorities 
in the books, in cafes where, like the prefcnt, there were no pc» 
culiarity of circumftances to guide the court as to the realinten* 
tion of the teftator. 

That the will and codicil being both executed on the fame day^ 
mud be taken together ; but fo as not to lofe fight of the order 
of time. That by the will, no legal eftate was veiled in the 
truftees, but by the codicil they had a good eftate of freehold 
during their lives ; and there was a veded remainder in the ntnt 
grandchildren born in the life-time of the teftator, fubje^l only 
to a contingent remainder to theiffue male of John and Richard* 

Lord Mansfield. The Cngle qutftion is, luhich of the 
grandchildren are entitled, not what eftate they are to take. 

Mr. Pepys. But there was a remainder vefted in thofe who 
were alive at the teftator's death: For it is an eftabliihed rule of 
law, that wherever an eftate of freehold is limited to a perfon for 
life, with contingent remainders, and an ultimate remainder in 
fee to a perfon in ejjfe, if none of the intervening remainders 
amount to a fee, the ultimate remainder is vefted. ChudleigVs 
Cafey I Rep. 137 ; and till the contingent remainder takes placcy 
the right of timber upon the lands is in the ultimate remainder* 
man. Uvedaie vcr{us Uvedale^ 2 Roll. Abr. 119. tit. Marefme^ 
fl. 3. the do£trine of which cafe is recognized in JVhitfield verfus 
Bewit, 2 P. fVms. 240. Thefefore, upon thefe authorities, there 
was clearly a vefted remainder in the grandchildren alive at the 
time of the teftator's death \ and if vefted, it could not be devefted 
by any other grandchildren who might afterwards come in e//e. 

Secondly, With rei^iedl to the intention of the teftator, and the 
inconvenience that would arife from extending the limitation to 
0// the grandchildren who might cxift in futuro^ they contended^ 
that it was more natural for the tefliator to mean fuch grand- 
children only as .were then in being, and whom he knew, than 
thofe who might afterwards be bom, who were indefinite in 
Qumberj ;ind the time of their coming in ejfe fo uncertain, that 

X 4 either 



jia TRINITY TERM ly Geokgk ID. B. «* 

177 c. cither the grandchildren alive muft wait till their number could 

» be afcertained before any divifion, or there muft be a new partitioa 

^^^JT'^ upoi^the birth of every additional child. Befidesy in that cafe, 

Kakv^k. if any of them were to die, their father would come in as ad^ 

miniftrator, contrary to the manifeft intention of the teftaton^ 

They cited 2 jitimsj 121. i Fez. 114.— Pr/. Ciitf/i. 470, and 

I P. JFffu. 342. andGx/i. Cafes in Equity^ lj6. S. C. 

For the defendants it was contended, that the apparent inten- 
tion of the teftator was to include ail the grandchildren of Jolm 
and Sarah, who (hould be alive at the death oi John and Richard 

mtheut ijfue. That in refpe£^ of the real eftate it was clearly a 
good remainder ; and as to the devife of the perfonal^ it was 

within the rule of contingencies with a double afped. 

As to the queftion, which of the grandchildren were entitled, 
the benefit intended by the teftator was clearly a future and con- 
tingent benefit ; becaufe, till the death of John and Richard with* 
out iflue, nothing was given to any of the grandchildren ; and 
therefore, till then nothing vefted : Confequently the teftator in* 
tended, that all who were in eje at that time (hould take. That 
the rule of law, as to the time of vefttng, was not, as had been 
contended on the other fide. But fuppofing this eftate in 
common did veft in the grandchildren alive at the teftator's 
death, yet it might be deveftcd in the event of future grand* 
children coming in effe : Becaufe the eftate both of tenants in 
common and joint-tenants, may veft at difi^erent periods. Co. 
^ Lit, 188. a* Moore, 220. Stanley verfus Baler, PolUxfen 373, 
a Vern^ 545. Coole v. Cooke, i Ld. Raym, 310. 2 Sir, 1 172. 

Upon the firft argument. Lord Mansfield ftarted a doubt, 
whether the devife of the perjonal eftate to the grandchildren 
was not too remote, — Upon the fecond argument his Lordfiiip 
{aid, I have no doubt as to the quefiion which of the grand- 
children are entitled. — AU cafes on the conftru^ion of wills de- 
pend upon the particular penning of the wills themfelves, and 
the ftate of the families to which they relate, taking alfo into 
confideration fome general rules to prevent property from being 
unalienable too long. 

A grandchild may mean one that a perfon may have at any JSf- 
tance of time ^ according to the manner in which the teftator ufcs 
the word. The great point in all cafes of this kind is, the time 
^hcn the legacy is to vefi \ for that is the period which the 
teftator looks forward to, when he direiSls his property to pafs 
from one channel into anotheh Here the teftatot does not con- 

I fider 
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fider the grandchildren as immediate objects of his bounty ; but i77r. 
only gives them a po/Jibility or a chance, after an indefinite 



dying of John and i?fV&ir J without iflue male. He means them b^'dwhc 
as another fucceffion ; and, therefore, a// who were ineffe upon KAKvca* 
that contingency are equally entitled. 

But my difficulty is upon the limitation of the real and per- 
fonal eftate. The rule of law mod undoubtedly is, that a de- 
vife to the heirs general or fpecial of a man alive is void. If the 
devife therefore to the heirs of the body of John is to be con- 
ftrued an immediate devife, it is of courfe void. But fuppofe, 
by incorporating the will and codicil together, the devife of the 
real eftate could be fupported ; dill it .ftrikes me, as at prefent 
advifcd, that the fubfequent limitation of the perfonalty is too 
remote. Therefore let notice be given to the heir at law of the 
tedato.r, and to the perfonal reprefentative or next of kin of Johm^ 
that they may be heard by their counfel if they think proper. 

Aston Judice-— As to the quedion which of the grandchildret^ 
are entitled, the material confideration in all the cafes in the 
books has been, the time when, or the contingency upon which, 
the devifees are to take : and beyond that time none have been 
let in. Heath v. Heath. 2 Atk. 121. Warren v«|y«/ Johnfon, 
iCh. Rep»6g, EUifon vff/i// Aircy, i Fez, 114. Where there 
is a devife to the children of ji. who has only one child born 
at the time of the will, ail the children horn after msLj be let in. 
Bateman v* Roach, 9 Mod. 104* 

Adjornatur. 

But now in this term, no counfel appearing for the heir at 
hw or the perfonal reprefentative of John, Lord Mansfield de- 
livered the opinion of the court as follows : 

A doubt occurred upon both arguments, whether any of the 

grandchildren at all were entitled. Firft, In refpcft of the real 

cdate, as being devifed to the heirs male of John, who was alive 

at the death of thetedatof: and, Secondly, In refpeft of the 

perfonal edate, as being too remote.— As to the fird, it was faid, 

that the codicil, by which the rents and profits are given, to 

Sarah, John, and Richard, during their lives, was made to ob« 

viate this obje£Hon ; and if fo, they would take a joint edate 

during their three lives, with limitation in tail male to John and 

Richard, with remainder in fee to the grandchildren. But in 

that cafe, the ixibfequent devife of the perfonalty would be too 

remote : for John, as being the fird tenant in tail, would take 

the abfolute property. 

Upon 
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1775. Upon the laft argument It was faid, that the derife of die 

•^j real and perfonal eftate might be confidered as a devife upon a 

verfus double contingency ; that is> in cafe John (hould have a fon living 
Kakvcb. 3^ }j;3 i^xh^ (h^Q iq fu^h fon i but if none^ then to the gnuid- 

children. ' 

• • Upon that wa j of dating it, it does occur that the whole may 

be fupported. It is clear by the will, that nothing was meant 
to pafs to John the anceflor i the devife is to the heirs male of hie 
Body. But thofe words are followed by others, which (hew that 
the teftator meant to ufe them zsfynonimous to *' ij/iie male :"* 
For he goes on thus ; <^ and in default oifuch ijftte maleP Sup« 
pofing he did ufe them ^%fynommous^ to be fure the reafonable 
conilru£tion is, that he meant fuch perfon as (hould be iflue 
male at the time of the death of John, and if he left no iflue, 
then to the grandchildren. 

As to the queftion, how many of the grandchildren are to 
take, it mud in all cafes depend upon the fubje£t matter of the 
Will. The dofirine is very well laid down in the cafe of Ellifin 
Tcrfus Airey, i Vex, 114. Where one devifes to children, if it be 
an immediate devife, there it (hall only be intended to relate to 
children in ejfe zX the time. There is a material didindion be* 
tween this fort of bequed, and a provifion for children in mar« 
riage fettlements : becaufe in them, as there are no children in ejji 
before the marriage, and the number is uncertain, it mud be 
fuppofed the benefit was intended equally for all. But if in a 
will, a devife is limited to children by way of a remainder, or upon 
a contingency which in the contemplation of the tedator is un- 
certain when it may take place, if it ever happens at all \ there 
the fame reafon holds, why it diould not be confined to thofe 
only who were alive at the time of making the will. Here, the 
devife is a remainder after two edates tail. Therefore we are 
clearly of opinion that all the grandchildren in ejfe, at the time 
when the devife veded, were equally entitled to take \ which in 
fa£k includes all who are before the court, for they were all 
alive at the de9th of Richard. 

If either John or Richard had had a fon living at their deatbj 
there would have been an end of the limitation over. 
• >»« »3« ^^^ certificate was in thefe words • : " Having heard counfel 
<< on both fides, and confidered this cafe, a doubt occurred^ whe- 
«< ther the devife of the real eftate^ as it dands upon the wiU 
<' alone, was good ; and if it was coupled with the codicil, whe- 
«< ther the abfolute property of the perfonal eftate would not ved 

« in 
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^ in John : and, therefore, we dire£led notice to be given to th^ 1775* 
•* heir at law of the teftator, and the perfonal reprefentative or ^ • 

**. next of kin to John, that they might be beard by counfel if ^^ 
" they pleafed. But the caufe having been poftponed to this 
<< term, and no counfel appearing for them, we have thought 
^^ proper to give our opinion upon the queftion^ as between 
*' the grandchildren themfelves. And, as they were all in being 
^* at the death of Richard, we think they were all equally en- 
•^ titled." 



Kaatba* 



Rex ver/us Grundon ef al*. ^ednefy. 



JuntXlHU 
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HIS was a fpecial cafe referved upon an indiAment againft Sentence of 
the defendant and others, for an affault upon Charles ^^^^ 
Crawford, Efq ; a feliow^commoner of ^een*s College in the fromi pv- 
Univerfity of Cambridge, in turning him out of the garden be- dence^^'aa 
longing to the faid College. mditoent 

Cafe. — On the trial, evidence was offered on the part of the inga/c/Aw 
profecutor, to (hew the illegality of the feveral fentences of ex- ^J^^ 
pulfion of the profecutor from the faid college, and of the con- College 
firmation of the faid fentences; but of which confirmation no no- bynirnin^ 
tice was given to the faid profecutor. ^ o« ^ 

If the court of King's Bench fhould be of opinion that garden ; 
fuch evidence was admiffiblc on the trial of the faid indidlment. *"^,'*5^** - 
then the parties on both fides were to produce to the court, fuch ^^ oefeo. 
part of their ftatutes or other inftrumeuts, as might be proper to 
fupport or invalidate fuch fentences ; that the faid court might 
judge of the legality or illegality of the faid fentences, or either 
of them, for the faid profecutor's expulfion from the faid col- 
lege. 

The quedions referved for the opinion of the court were, jjf^ 
Whether fuch evidence, as above dated, given on the trial of 
the faid indiflment, was admiflible or not. 2dly, Whether, if fuch 
evidence was admilfible, the faid fentences, or either, and which 
of them, were legal for the profecutor's expulfion from the faid 
college. 

The caufe came. on before the court laft term, when Mr. Joni/ 
for the profecutor had begun. But Lord Mansfield ftopped 
him, faying, that upon the cafe, as then ftated, nothing appeared 
to the court of the foundation of the college, or of their jurif- 

4 di£tion| 



jitf TRINITY TERM 15 GSoroe III. B, R. 

1775. diAion, or of the ftatutes, or of the fafts ; all of which vrtrt 

•' * ncccflary to be ftated to enable the court to form a judgment upon 

wjMs ^^ queftion referved. His Lordfhip faid, if the profecutor 

GsvNBdif. were a member of iht foundation ^ the fentences might be condu^ 

five until reverfed by the vifitor. If only an independent mem* 

ber, it might be defenfible in thofe who had the management 

and dire£iion of the college to put him out. 

The cafe was now made compleat by the addition of the order 
of ru/lication x>( the profecutor, dated Auguft 21ft, 1773, figncd 
by the Matter and, one Fellow ; the fentence of expulfton^ dated 
September 27th, 1773, made by the Matter and two Fellows, but 
figned only by the Matter ; the order of confirmation of the fame 
dated January 13th, 1774, figncd by the Majier and ten Fellows. 
Alfo a copy of the ttatutes of the college, of which the ftatute 
di perendinantibus only was mnterial, and an interpretation of the 
words, *' Major pars fociorum^* which occurred frequently in the 
ftatutes, and which, by fuch interpretation, was conttrued 
to mean the major part of the Fellows refident in college. 
The d^iyjie de perendinantibus was as follows : ** Statuimus quod 
^< nullas ad perendinandum in hoc coUegio admittatur, nifi de 
*' expreflb confenfu prefidentis, ctmajoris partis /ociarum ; quibus 
. ** conftet de ipfius bona fama converifationeque laudabili, et 
<* quem crediderint quiete vidurum inter focios. £t C oppofi- 
** tarn conftiterit pott ejus ingreflum, primoadmoneatur per pre- 
^' fidentem vcl ejus vicegerentem ; et fi tunc non emendatur, mo- 
<* neatur fecundo per duos focios tunc domi prefentes ; quod fi 
*« adhuc non fe reformaverit, tertio per prefidentem et majorem 
^ partem fociorum expellatur a collegio in perpetuum. Quod fi 
'< quifque perendinantium aliquod crimen committat unde fcan- 
<< dalum aut infamia eidem collegio oriatur idem ab hoc collegio 
'• protinus expellatur/* 

Mf . Jones for the profecutor propofed to maintain, 1^, That 
the fentence of expulfion was examinable in this court, idij^ 
That it was irregular, and confequently illegal. 

Upon the firji point : Colleges are fotieties inftituted, not merely 
for the purpofe of ditturbing the founder's property, but, like all 
other corporations they have, for their objed, the public utility* 
They may then be conGdered in two different capacities : x. cor- 
porate ; 2. eleemofynary. In each of thefe chara£ters, they are 
fubje£t to a different jurifdi£tion. In matters which concern their 
public, their corporate Chara£ler,' they are controllable like every 

other 
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other corporate body, by the general law of this country : In i^^^, 

matters which regard their private or eleemofynary chara^eri ^ 

their proceedings are examinable by perfons appointed by che ^,/^ 

founder J their refpe^iive vifitors. Okvuyw. 

Thcfe inftitutions arc in general comfybfed, not only of mem- 
bers who participate of the endowment, but of others who do 
not. The latter, however, are confidered ftriflly as members of 
the college. The terms of theiV admif&on, their rank, their ha- 
bits, their privileges, their difcipHne and regulation, the caufes 
for the cenfure or expulfion of them are defined and prefcribcd 
by the ftatutes, which form the general conftitution of the col- 
' lege. In virtue of this ulation, they claim to be members of the 
Univerfity, or aggregate Corporation compofed of the members of • 
the different colleges. In this charafter they are fubjeA to fur- 
ther regulations, and in return receive eiTential advantages : they 
become entitled to different degrees, diftin£tions, and valuable 
privileges in the learned profeffions, and to a qualification as 
eledlors or reprefentatives for the Univerfity in Parliament. 

There is nothing which effentially difFerences the particular 
conftitution of Queen's College from that of any other. It was 
firfl founded by Margaret of Anjou^ queen of Hen. 6. and after- 
wards further endowed by Elizabeth^ wife to Ed. 4. The founda- 
tion confifls of a mafler, 19 fellows, and 8 fcholars. Mr. Craw^ 
ford the prefent profecutor, claims no part of the endowment, 
but was duly admitted a member of the college. 

If the fentence by which Mr. Crawford is deprived of the 
rights incidental to his character as a member of the college, be 
not examinable in this court, he is without remedy. For the 
province of the vifitor is confined to cafes in which the founder's 
property is concerned. This was fettled in Daxn/on*s cafe*. It # in Canc. 
was there determined, that members of the profecutor's defcrip- *5^*^J"*y» 
tion have no appeal to the vifitor's jurifdiftion. But it is fufH- 
cient that the proceeding is without redrefs in any other jurifdic- 
tion, to render it amenable to this court, which ever interpofes 
to prevent a defeft of juftice to the fubjeQ. This principle is 
declared in the Great Charter, and exprefsly recognised in Bagg's 
cafe, 1 1 Co. 98. It was there refolved, " that to this court of 
** King's Bench belongs not only authority to corre£t errors in 
^^ judicial proceedings, but errors and mifdemeanors likewife ex« 
^' trajudicial, tending to the breach and opprefBon of the fubjeS, 
'* or to raifing any faction or debate, or any manner of mifgo- 

^' vemment ^ 
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I 

'775» *^ vcrnmcnt; in order that no manner of wrong or injury^ pMie 
- ^ •• or private^ may be dom^ but may be remedied by due amrfe jf 

.^'r* " law:' 
CftUNPOR* This is the cafe of a corporation, inftituted for the improve^ 
jnent of the public manners, by the in(lru£lion of youtb^ and 
the advancement o^ ufeful leamiiigi exercifing powers which are 
an emanation from this court. In this view it is clearly fubje£l to 
the authority of this court, which is not only invefted with a con* 
trolling power over all corporations, but is alfo the national cuf- 
tos mortdm, the fuperintending guardian of the public morals. 

This court will, therefore, not confider itfelf as precluded front 
an examination of this fentence, and a declaration that it b ir« 
' regular, if it (hould be fo found, which is all that the ptefent 
cafe demands. For the queilion in the prefent proceeding if 
fimply, Whether the fentence be really a regular fentence of 
expulfion? If it is not, the defendants are guilty; if it is^ they 
muft be acquitted. 

Second foint. The fentence is clearly irregular. The fta« 
tute de perend^nantibus, which provides for the regulation of 
thofe members of the college who are independant of the en« 
dowment, direds the mode of their admiflion to, and expulfion 
from the college. For a very obvious reafon, the fame defcrip- 
tionand number of perfons, which is requifite to their admiffion^ 
is made ncceflary for their expulGon ; the Mafter and the m4i^ 
part of the Fellows. Now this fentence of expulfion is only by 
the Mafter and one Fellow ; the fecond fentence, indeed, is by a 
Mafter and two Fellows, which evidently, however, do no not con- 
ftitute a majority. 

Mr. PembertoAf contra, for the defendant. ly? Point. It is 
a general rule of law, that a fentence or judgment of any court 
or authority, having competent jurifdiAion, is conclufive until 
reverfcd, Carth. 225. Builer*s Ni, Pri, 244. I Salk* 290. 
Blackham*s cafe. The propriety, therefore, of this fentence of 
expulfion, could not be enquired into collaterally at nifi prius 
upon this inditStment. 

^d Point. The fentence is a good and valid fentence. As to 
the ftatute de perendinantibus, a fellow commoner cannot be con- 
fidered as a perendinans. But fuppofing he could, the interprp- 
tation of the ftatutes is given to the Prefident and the major part 
of the Fellows : and the interpretation they have given to the 
term major part, is, that it means the majority of the Fellows 
prefent in college. Therefore this fentence though figned by 

the 
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the Mafter and one Fellow only, being the only Fellow in col- 177;. 
lege, is ftri£tly regular and legal. 



Cur. advtfare vult, ^" 

Afterwards, on Monday yune the 26th| Lord Mansjle/d dtlU Grvndoji, 
vered the opinion of the court. His Lordfbip ftated the cafe at 
large, and proceeded thus : 

The profecutor, after thefe proceedings, continued by force, 
and in defpite of the college, until July, when the fa£l for which 
the indiflment is brought happened. But he had never before 
made any complaint about the proceedings, nor appealed to the 
Tifitor. The queftion upon thefe fa^s is. Whether, after the 
proceedings fo had againft him, he had a right to continue in the 
college ?* It has been argued, that he was a mere boarder ; and if 
fo, that he had no right to continue after the noticie given him to 
leave the college ; and we all think that he appeals to be a mere 
hoarder. Mr. Jones has furni(hed me with a cafe which feems 
decifive as to this point, and is as follows :— £x parte John Da- D4nnJ%iC% 
vi/on^ Efq; in Chancery at Lord ^pjlefs houfe, Jtdly 25th, 1772. "^* 
Mr. John Davifon was admitted a commoner of Univerfity col- Commoner of 
lege in Oxford^ and after having performed the greateft part of coiiegViii 
his public exercifes, and having kept all the terms, within one, re- ^'-^*'^^^. 
' quifite for the purpofe of taking the degree of fiatchelor of Arts, er. 
he was expelled the faid college. 

He preferred his petition to the Lord Chancellor as vifitor ; 
Univerfity college being of royal foundation, and the petition 
ftates— That Univerfity College was a foundation of King AU Petition.. 
fredf annOf 872. — That by charter^ the faid college doth now 
confift of a majler^ 12 fellows^ and other members. — That he was 
admitted according to the tenor of the charter ; that he was ex- 
pelled by the mader and^w fellows, which does not conftitute 
one half of the fellows of the college. — The appellant, therefore, 
prayed, that the matter might be taken into confiJeration; that Prayer, 
the mader and fellows might be ordered to attend $ and that the 
charters, books, and ftatutes might be infpedied and produced at 
the hearing of the petition ; and, in general, that the appellant 
might be redreifled. 

The Lord Chancellor ordered, that the parties (hould attend. Order t$th 
and that the public books, l^c. i5fc. (hould be infpcfted. Upon ^^'''''•y?*. 
this, the college prcfented a counter-petition, fuggefting, that Crofs-petU 
certain allegations in the appellant's petition are unfupported by 
evidence, particularly thefe : — " That the college now confifts by 
'< charier, of a mailer, 12 fellows, and other members :— That 

♦« your 



320 TRINITY TEUM 15 fefiORGfi III. A IE. 

177<* '^ ^^^^ petitioner was admitted a member purfuant to tlie char* 

» — << ten" Whereas they (hew, that the college is a corporation by 

*^" prefcription^ though confirmed by fevcral royal charters. That 
Gaum DON. it IS an eleetnofjnary corporation^ and con fids onlj of a mafterTxA 
12/illaws: that they are advifed, and do fubmit that cwmfnaneri, 
f. /• fuch as pay for their lodging and diet, and are independadt, 
do not belong to the college^ nor are of the foundation : that they 
are, of courfe, not entitled to the prote£tion of the vifitor, and can 
have no title to .the produAion of the college papers. They 
Prayer. therefore pray, that they may be heard againft the petition of the 
{aid Davifin ; and that fo much of the above order as relates to 
the infpe£lion and production of the college booksj bfc. CsTr. may 
be fufpended, till it be determined << whether this be matter of 
<* viCtatorlal cognizance ?" 

Order ^ri/ The Lord Chancellor accordingly fufpended that part of the 
^ order.— The mafter afterwards made an affidavit, that the college 

was merely eleemofynary ; that it had undergone various changes, 
till at lad. Queen Elizabeth, in the 15th year of her reign, incor* 
porated it *^ per nomen magidri et fociorum x:ollegii magnae 
** aulae unlverfitat. Oxon .-*' that in the faid grant there is no men* 
tion of any commoners, or other perfons independant of the found- 
ation, and that Mr. Davifon never was a member of the fociety, 
never belonged to the foundation in any ftnfe. The queftion 
was, '< Whether in a college Independants of the foundation 
** were of vifitatorial jurifdi£tion ?'* 

On the part of the college it was argued, that the vifitor *s ju- 
rifdi£lion is confined to the foundation, and is derived folely from 
the intention of the founder with refpedl to the diftribution of 
his property. That independant members are pupils received 
into the college by the Mafter and Fellows, and fubmitted to 
their difcrctionary government \ they are ftrangers to'the found- 
ation. They, therefore, have no other remedy in cafe of parti- 
cular grievance, than that which the laws of the lapd afford them, 
they have no afppeal in the vifitor's jurifdidion. The vifitor 
cannot give cofts, and young men of fortune may ruin, or at leaft 
harafs the univerfity by continual vexation. 

On the part of the appellant it was infifted, that the vifitor's 
]urifdi£tion is not confined to the foundation, but comprifes the 
whole government of the college : tliat the independant mem- 
bers, though ftrangers to the eleemofynary conftitution are not 
ftrangers to the college, being recognized, defcribed, and defined 
in the conftitution of the univerfity. For by the univexfity fta- 

tUtCSt 
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tiites, a degree cannot be taken by a perfoit not a member of * X775.. 
troUcge. That the fame ftarutes cnaft the duties, privileges. 



»anks and habits of independent members, accordtitg to their ^* 
feverai orders. That thefe defcriptions and definitions are ac- Crvmooit* 
knowledged by thofc laws which affirm the conftitution of the 
univerfity. That thofc laws will imply, on the part of mem- 
bers admitted httra moenia adis^ fubmiflion to the orders and fta- 
tutes of the focicty, and on the part of the college, protection and 
rcdreff . The relation, therefore, of thefe independent members 
to the college being legally recognized, definite, and certain, thpy 
have an appeal to the vifitor — The Lord Chancellor, with the 
advice of £)«? Gnyy Lord Chief Judicc of the Common PleaSi 
and Mr. Baron Adams^ difmifled Mr. Davifon'^ petition. And Pctitiondlf* 
upon examination of the original order, it does not appear that 
any mention is made of the petitioner having liberty to infpeft 
the books and charters, He. of the college, in order to the dif- 
covery of any corporate right he might have. 

Now the order in that cafe is exprefsly founded upon the 
ground of the appellant being an independent member and a 
mere ftrangcr. Here the profccutor is an independent member 5 
and if fo, the authority Ihave ju(t mentioned puts an end to the 
'queflion : Becaufe, as a mere boarder^ he had no right to contintfe 
in the college after they had given him notice to quit. It may 
be faid there Is a diiTtrrcnce between that cafe and this, becaufe 
the (latutes of Univerfity College take no notice at all of inde* 
pendent members or ftr.ingers» \ whereas there are exprefs pro- 
viCons and regulations in theltatut'S of Queen's College con* 
cerning them. Butfuppofing Mr. Crawford were fubjeft to the 
rules and orders of the collcrge *, in that cafe it is indited that the 
fentence of expulGon is illegal : And at the trial, the ilatutes of 
the college were offered in evidence to (l^cw that it Qiould have 
been finned by the mailer and a majority of the fellows, whereas 
it was figned by the mailer and Qne fellow only. The anfwer to 
it is, that even if the allegation were well founded, the merits, the 
juftice, or the regularity of the expulfion cannot be entered into 
at the aOizes ; but the proper mode of impeaching it, is by ap* 
peal to the vliitor. Mr. Juilice WilUs was of that opinion at the 
trial : but referved the queilion. Whether the (latutes were to be 
admitted in evidence to impeach the fentence, and enter into the 
, Talidity of it there. And we are all of opinion with Mr. Juftice 
WilUSf that they could not. So that even if Mr. Cravjfori 
was a member, and fubje£t to the jurifdi£tion^ rules and orders 
Vol. I. Y 9f 
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^nS" ^yf the college, his mode of redrefs is by appeal to Ait YiGtnr^ 
■ and not to this court. 



^* The king's courts, if the college do not exceed their jurifdic- 

<i^v»j>o«. t4on, have no cognizance, no fuperintendance. But the vifitor 
is the only perfon to be applied to, and moreover his judgment is 
final. He does not proceed by the rules and forms of the com- 
mon law ; but he fu&ers a party aUegare non alUgata^ it prgbare 
nan probata ; and decides entirely upon the merits. Therefore 
this expulfion by the Mader and refidcnt Fellows mud be taken 
b^ every body to be a right fentence till avoided or fct afide by 
the vifitor who is the fole judge. So with refpeck to fentences 
of the ecclefiaftical court; the temporal courts mud conCder 
them as final and concluGve until reverfed. 

So in cafes within the jurifdi£tion of the Admiralty courts^ 
their judgment is conclui^ve until reverfed. 

In this cafe expuIGon is a matter entirely of their own jurif-* 
diflion. The vifitor might have proceeded upon the contempt 
and miibehaviour fubfequenft to the original offence. There is 
an end of all difcipline, if this expulfion might be overturned 
by force and violence without taking the proper courfc of ap- 
plying to the vifitor. Therefore we are all mod clearly and 
ilrongly of opinion, that Mr. Judice JVii/es did extremely right, 
in refufing to admit any part of the datutes to be read in evidence 
a^ the trial. 

It is fuggeded to me, that if this were a common law right, 
like Do£lor Bentley's to a degree, it mud be fubmitted to until a 
proper application were made to a court of judice in a legal way. 
It cannot 'be overturned by force and violence. Therefore 
let there be, 

Judgment for the defendant. 



Friday^ " English qui cam vtrfus Cox. 

\^R. BULLER moved, that the proceedings in this cafe» 
which was an aftion on the datute of ufury, might be 
ftayed, until the cods taxed on a nonpros in the caufe wherein 
Samuel Chadwick was plain tifi^, and tlie faid Wi/ZiamCox detea- 
dant (being 20 /.); were paid. 

Aston Judice. Though the court may, perhaps, in fome cafes,, 
have been oflF their guard, and may have granted a motion of this 
Igind^ it has always been refufedy on confidcration > andJbc rea^ 
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fon IS, that the party is at liberty, ifhepleafes, to purfue the xyyy. 

colls of the former a^ion ; and cited a cafe of Hearing f* Pofter^ 

which he faid was decided about a year and a half ago, ia whtdi .^m** 

the court denied a fimilar motion. Co*. 

Per Cur. Take nbthing by the motion* 



/o«» 



_ ♦ 

Rex ver/us William Bower. jp^jay, 

' J HE defendant, who was a pawnbroher^ was indifted for jr^^^. j^ 

making, and cauflng to be maJe, one gold watch chain^ ^jcp^jitig to 
weighing fifteen pennyweights and nine grains, of worfc gold *w^*,^ 
than itougiit to be made : to wit^ of gold noway agreeing with wrought 
the ftandard, but being according to the rate of twelve cara£ls, xhtjltrling 
and two grains in the pound weight Troy worfe than the '^j/^'^^d'^i 
ftandard : and for that, he the faid William Boiver^ the faid gold the true 
chain fo falfcly made, Wc. afterwards falfcly and knowingly^ to ^^tj^^ 
one William Blacky did expofe to/ale^ and fell as and fok a thing .^'h*ch is 
'wholly made of gold ^ and agreeing with the i^x^Jlandard^ in con* goldfmuhi^ 
tempt, £«fr. » a a private 

' impoJttioH 

The indictment contained a fecond count, which was word ©niy in a 
for word the fame as the former, except that the former charged S^*'"*'^* 
the defendant with making and fellings whereas the latter only 
charged him with expofwg to fale and felling one other gold 
watch chain, l^c, as and for a thing wholly made of gold 
agreeing with the ftandard. The jury found the defendant not 
guilty on lYitfrJl count •, hvit guilty of the premifes in the fecond 
count. 

Mr. Dunning had obtained a rule to (hew caufe why the 
judgment (hould not be arretted upon the ground of this not 
being an indiflable offence, and alfo leave to move for a new 
trial, if the court (hould be againft arrefting the judgment. 

Mr. Wallace and Mr. Lucas now (hewed caufe, and infifted 
that the offence as charged in the indiftment was a public fraud 
and cheat in the courfe of the defendant's trade, and, therefore^ 
indiAable at common law, and cited Tremaine*s Entries. 
The ^een v. Macarty et aL I Salk. 28.(5. 6 Mod.^ot. 2 Lord 
Raym. 1179. 

Mr. Dunning contra contended, thft at the utmoft, this wa$ 
no more than a mec« civil wrong, and, therefore not indi£taWe. 
That as to its beiog a cheat, the indi^ment contained no fuch 
change, nor did it appear upon the evidence given at the trial^ 

Y a that 
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that the defendant knew whether the chain was of tlie Aandard 
weight or not. For the falc was by his fcrvant ; who, uponbe- 
^ ing aiked by the plaititifF if it was real gold, anfwered in the af« 
BowBB. grmative that it was. 

The quedion, therefore is, Whether this ignorant mifreprc- 
fentation of the fcrvaut is fuch an offence as fubjecls the mailer 
to an indi£^ment, and he infided it was not. 

Afterwards, on IVednefday, June the 25th, Lord Mansfield re- 
ported the evidence as follows : The profccutor fwore that he 
bought the' chain at the defendant's ftiop, of Thomas Jones the 
defendant's fervant, and afked him if it was real gold. He 
faid it was : That he carried it to be examined, v/hen he found 
it to be under the ftantlird freight and not marked : Upon which 
he returned to the defendant's (hop, and demanded his money 
back of the defendant, which the defendant rcfufed to give him* 
I have taken in my note, that the defendant expofed it to fale, 
but have omitted the words, ** knowtugy Wf*.*' — As to that, the 
knowing it to be under the ftandard, is an inference of law j but 
the felling by his fervant was certainly his expofing it to fale. 

His lordfhip then proceeded thus : The queftion is. Whether 
the expoGng wrought gold to fale under the Itandard, is indifta- 
ble at common law ? There arc two precedents in Tremaine% 
Entries ; one for making, the other barely for expofing to fale. 
The ftatutes upon the fubjedl relate only to goldfmiths. 

It is certainly an impofition ; but I incline to think it is one 
of thofe frauds only whicli a man\s own common prudence ought 
to be fufficient to guard him againll, and which, therefore, is not 
indi£lable ; but the party injured is left to his civil remedy. 

AsTON Jiiftice. — 1 rather think this ivS a private cheat. It is 
not felling byfalfe meafure, it is only felling under the ftandard. 
Selling coals under meafure is not an indiclabh offence, but fel- 
D^'^lcT ling them byyjii^ me^ifure is * 5 and cited Rex v. Lewis, Rex 
Htl. 27 heo^ V. Wheatly. HIL i Geo. 3. B. R. Delivering fixUen gallons 
*• of beer, as and for eighteen^ held only a private fraud, and not 

t Sincere- indi£table f, 2 Uurr. 1 1 25. 

\rmd^? WiLLES Juflice.— I am of the fame opinion. The fale in this 
Rfp» 273* cafe is not a fale by falfe weight, or by falie meafure^ but only 
of a watch chain of inferior value \ and it is a favoura(Ue cafe ^ 
for it was the fervant who fold it, and not the matter, though 
to be fure the prefumption is, at the fame time, that the mafter 
kn^wofit. Rex y. Wilder i Mich. 6 Geo. I. Rex v. Wheat" 
ley^ HiL I Geo. 3. Rex verfus Pinhnej^ Pafih. 6 Gee. 2. I 

think 
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tliink it is within the reafoning of thofc cafc&a private offence, 1775. 

and therefore not indidlable. — 

Rule for arre fling the judgment abfolute. ^^^^ 

BOWEK. 



Rex ver/us Fi£Ldhous£. * jMeXjxh, 

TVyfR. LUCAS moved, on the part of the profecutor, . to indiftment 

qualh an indictment againft the defendant, confifting of oflMro 
two counts ; one for a no/, the other for an ajfault^ and took this counts ; one 
exception : that the grand jury had only found it a true bill ^% to indorfed' 
the count for an ailault, and indorfed ignoramus on the count for ^/^^^cjury 



•* tgHOra- 



a riot i whereas they iliould have found the whole to have been a « mus,*^ the 
true bill, or hiverejefled the indi£lment intoto: and cited 2 Hawk. ^^^^^^J 
P. C, 210. l^ilv. 99, 100. Rex v. For J. Rule to (hew caufe. returned 

On Saturday July ift, Mr. Buller fliewed caufe, and infifted ^t/^lIJfa 
that thcdoftrine as laid down in 2 Hatuik, 210. did not apply to *»«W^^. •■ 
the cafe of liitferent counts in the fame indictment, which was 
the cafe here \ but only tocafes vvlierc the jury find iilla vera and 
ignoramus upon different parts of one and the fame charge. Here 
the charges are two di(lin£t charges ; the jury find one to be 
well founded, the other not, which they may well do. 

Mr. Lucas, contra, contended, that the finding of the jury in 
this cafe, was clearly bad ; for the words* of the indorfcmcnt do 
not make the indl£lment, but only evidence the affent or dif- 
fent of the grand inqueft. The bill iifclf is the indidlment, 
when aflirmcd. But here, part only of the bill is affirmedj 
therefore the whole is void : and relied on the cafe of Rex v. 
Fordf Tel, 99. and 2 Hawk. ^10, cited above. 

AsTON Julticc. This cafe certainly does not come within the 
doQrine of i?/'x v. Ford^ and 2 Hawk. 210. That doftrinc 
relates only to cafes where the grand jury take upon themfelves to 
find part of the fame indi£tment to be true, and part falfe. In 
that cafe it is held that the whole is void -, and the reafon feems 
to be, becaufe the jury do not affirm the fa£l fubmitted to their 
enquiry. But where there are two di(lin£l counts, as in this 
cafe, the finding billa vera, as to one count only, and rejecting, the 
^theTf leaves the indiftmcnt as to the count, which the jury af- 
firm, juft as if there had originally been only that o/t^ count. If 
you can take advantage of it any other way, you are at liberty to 
do fo, but I think there is no reafon to quafh the indictment. 

Mr. Juftice Jf^illex and Mr. Juftice AJhhurJl concurred. 

Per. Cur. Rule 4ifcharged. 

Y3 
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»775- 
juneziwu Rex vevfus Inhabitants of Ringwood. 

On appeal TVyfR. Mansfield laft term obtained a rule to flicw caufe 

from a AVI , term n - 1 r 1. 

poor's why an order or leinons^ quaflnng a rate made tor the 

Sufe^parti- '^^i^^ ^^ ^^e poor of the parifli of Ringwood, in the county of 
cular.per- Southamptony (hould not be quafhed, and why the faid rate 
Kkultf p^" fliould not be confirmed. 

S^oiiitHed '^^^ order of fciEons was made upon the appeal of John Shorty 
in the rate; one of the inhabitants. It was (tated on the feffions's order, that 
ought not to i^ appeared to them, that JohnNewmaHf Stephen Junks , and ?i- 
*1"^^*** mothy Stvetland were poffefled as copartners oijloch in the trade 
but tfioQld and bufinefs of common brewers and makfters in the faid parifli of 
Ibch"^ A-" Ringwoody to the value of 4000 /. For no part of which the faid 
ciUars. copartners, or either of them, were, or was in the faid rate afleff- 
pe^nal'' cd ^o ^he relief of the poor of the faid parifh' — That the faid 
property is J^f^n Newman, Stephen Junks, and Timothy Swetland, were all, 
at the time of making the faid rate, and A ill are tnhafntants of 
the faid parifh of Ringwood. — And it doth not appear to this 
court, that Jlock in trade hath ever before been rated in the faid 
^r^.*— Therefore, this court is of opinion, and doth adjudge 
that the faid recited rate ought to bc'quaflied, and the fame is 
hereby quafhed accordingly. And this court doth hereby order 
a new rate to be made immediately for the relief of the poor of 
the faid parifli, by the church-wardens and overfeers of the poor 
of the faid parifli of Ringwood. 

Mr. Dunning and Mr. Burrough fliewed caufe. — ^Thc quef- 
tion is. Whether ^^ry^/ia/ property is, or is not rateable by the ftat« 
43 El, c. 2. ? That it is, is manifefi from the words, " by taxation 
•* of every inhabit/intf parfon, vicar , and other ;" for if they were 
lateable only in refpe^ of their land^ the fubfequent words 
'* every occupier of lands ^ houfes,^ &c. would be tautology and 
fuperfluous. Dakon^s JuJUccy edit. 171 J. c. 73. ///. Poor. Refol. 
to the 1 8th queflion. This refolution is recognized in 2 Balfir^ 
354. Sir Anthony Earb/s cafe, at Lincoln aflizes, ii Man 
1633. 9 Car. I. "It was o«^dcred and fettled by the judges of 
^' affize, Hutton, and Crol^e^ that aflcflments for the relief of the 
<< : poor, ought to be made in an equal manner upon the inhabit- 
<< ants, according to their vifible eftates, which they had and 
*« enjoyed real and perfonal, in the place where they dwelt ; and 
<< that it had been fo d^ded by the judges of England!* In Lord 

Rayni^ 



TRINI*PT T£RM i5;<5porge^JH. fl..«. $27 

Raym. 1280. iRr;)c v. Inhabitants of Barkingy all four judges 1775* 

agreed and rcfolved, that a trade/man's ftock in trade was rate- ~ ^ 

able to the poor rate, though they differed whether the ftock of vn^ 
zfarmer was fo or not.— In Rfxv, Guardians of the Poor otCan* In»>aHu^im' 
terbury^ Hil. 9 Geo, B.R. Reoe v. Whitney^ P. 10 Geo. 3. R.S* I^H^vwl»l• 
and in a cafe from Warwick/bin^ in all of which this queftton 
came before the court, the court avoided faying that perfonaf 
property was not rateable, and gave judgment on other fiffficieat 
grounds which occurred. 

Mr. Wallace^ Mr. Mansfield, and Mr. Kerhy «w/rw.— *The or- 
der of ftrflions ought tobe quafhed, ill, Becaufe the juftices have 
done wrong in quafhing the whole rate, whereas theymight and 
ought to have amended it \xx\AttJlat, 1 7 Geo. 2. r. 3. and fo it was 
determined in Rex v. Inhabitants of Whitney. 2ndly, The ord^r 
of feflions has rated the whole (lock in trade of the appellants be* 
low, who are brewers, without making any allowance for their 
debts ; whereas perfonal property, if rateable at all, ought to be 
rated after all proper dedu£lions ; otherwife, the debts may ex- 
ceed the value of the (lock; and in fa£l in this cafe, mod of the 
articles of the trader's flock, as n^alt and hops have been already 
taxed where they grew. 

As to the authorities. Sir Anthony Earby\% cafe, 2 JBulflr. 354. 
IS inapplicable to the prefcnt cafe. The only qucftion there was, 
whether he was rateable in refpefl of land out of the parifh : there 
was no qucftion about perfonal property. — The cafe in Lord 
Raym. 1281. related to ftock upon a farm. 

Aston, Juftice.— The qucftion was, "\Vhethcr he was rateable 
for.his hay and corn, which had paid before ? It has never been 
decided that ftock in trade is not rateable. Sir Jofeph'T>UeSy in 
Rex v.- Guardians of the Poor of Canterbury j did fay fomething 
like it, in the abfence of my Lord Chief Juftice: bat then it was 
faid, that if it was rateable,, it muft be a clear refidue that is rated 
after all proper allowances and dedu£lions. 

Mr. Wallace^ &c. As to the word "Inhabitants" inj^^/. 43 EL 
c. 2. upot> which the argument has chiefly jpefted, it was ufcd on- 
ly to diftinguiih perfons refident in, and occupying lands and 
houfcs within the parifli, from thofe who occupied lands, bfc, 
but did not refide in thepariih. This interpretation is warranted 
by many authorities. In 5 Co, 67, Jefferey's cafe, the courtheM 
he was ratable to the church as an inhabitant of the parifh in re«> 
fpe£l of lands which he occupied therein, though he re.fidedelfe- 
where. 2 Irifl, 702. Lord Coke's reading upou ihc^o/. 22 Hen.t. 

Y 4 tf. 5. 
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^71S* ^' ^' ^^^ ^^^ repair of bridges. And fo in rcfpeft of the bur- 
thens impofed by the ftatutes of hue and cry, and for the re- 



^nftu P**^ ®^ county gaols \ all pcrfons occupying lam*?, or hrufcrs with- 
Ihhabitaiiti in the hundred or county, are held to be inhabitants, and liable 
Rnicwoooi to contribute, though they refide out of it 

Lord Mansfield. — The court arc not obliged to give an opi- 
nion upon every general queftion, which the fcfflions may think 
fit to bring before it. In general, I believe, neither here nor in 
any other part of the kingdom, is perfonal property taxed to the 
poor. But as to this partlcul^ir cafe« I hnve no doubt what is to 
be done with it, as the authority of the King and the Inhabitants 
pf Whitney is precifely in point. I think the juftices would not 
have done very wrong, if they had acquiefced in the pra(iiice 
which has obtained cvrr fince the Jlat* 43 £/iz. of not rating this 
fpecies of property. The cafe of the King and the Inhabitants 
of Whitney, was determined upon this fmgle ground ; that the 
juftices in feflions (hould not have quaflied the whole rate, (vi^hich 
in cafes where it is not abfolutely neceiLry they are ftjrbid to do 
hy Jlat, 17 Geo. 2. f. 2'/^^' ^) ^^^ fliould have amended it, by 
inferting the particular perfons, and that property which was 
Omitted, and which they thought rateable. So here, the juftices 
9t feflionsihould have amended the rate, if they thought this pro- 
perty rateable; and then on attempting to do it, they would have 
difcovercd the wifdom of' conforming to the pra£lice, which they 
cxprcfsly ftate in the cafe, of not rating it. If they had tried to 
have amended it, how would they have rated this ftock ? Arc 
the hops, and the malt, and the boiler to be rated at fo much for 
each ? Or, is the trader to be rated for the grofs (um which his 
ivhole ftock would fell for ? If the juftices had conftdered, they 
^ould have found out the fenfe of not rating it at all ; cfpecially 
when it appears that mankind has, as it were, with one univerfal 
confent, refrained from rating it; the diiTiculties attending it are 
too great, and fo the juftices would have found them. As to the 
authorities which have been cited, they are very loofe indeed ; and 
even if they were lefs fo, one would not pay them much deference^ 
efpecially as they differ ; and the rules they lay down have not 
been carried into execution for upwards of 100 years. They talk 
of vi/ibie property ; what is vifilf/f property.^ I confefs I do not 
Jinow what is meant by vifible property. If every vifible thing 
jftiould be determined to come under that defcription, in that cafe 
a leafe for years, a watch in a man's pocket would be rate- 
|t)l|S, Yf^i^I^ property is fomething local in the place where a 
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man Inhabits. T3ut that does not decide whit a man's pcrfoital 1775, 
property is. COnfider how many tradefmeli depend upon o/lenfi* 



hie property only . , ^eljut 

As to the cafe in Lord Raym. X280, the only qucftion fubmittcd 'nhabicantt 
to the court was, Whether the (lock of 2i farmer was rateable to Rikswooo. 
the poor? and they held it was not. But according to the re- 
port, they go on and fay, the Jlock of an artificer is rateable : 
They ha4 no cafe before them as to that point, therefore, the 
judgment upon that quedion is extrajudicial But fuppofing it 
were not, what do they mean by the vifible (lock of an artificer? 
Some artificers have a confiderable (lock in trade \ fome have only 
a little^ others none at all. Shall the tools of a carpenter be 
called his (lock in trade, and as fuch be rated ? A taylor has no 
(lock in trade, a butcher h.is none; a (hoemaker has a great deal. 
Shall the taylor, whofe profit is confiderably greater than that of 
the (hoemaker, be untaxed, and the (hoemaker taxed ? — Under 
the land tax a6l in London^ to avoid inconveniences they tax the 
h^ufe in which a perfon lives at a certain fum, by guefs : and to 
avoid difcovcring a man's (lock they tax it at random. Infoqiuch 
that I have known a houfe occupied by a phyfician, taxed the 
fame as when a merchant had it. But what I ground my opi^^ 
nion on in the prefent cafe is, that it is exa£lly like the cafe of 
Rex V. The Inhabitants of Whitney^ where the court qua(hed the 
order of fc(rions, becaufe they had qua(hed the whole rate indead 
of amending it : and, therefore, I am clearly of opinion, that 
the rule for qua(hing the order of fc(rions jQiould be made ab- 
folute. 

Aston, Ju (lice.— There has been no deci(ion that perfonal pro- 
perty is rate'able: all the opinions upon the fubjeA are only 
di^a of judges. Lord Hale fays, the ufage has been againfi 
rating perfonal property, and that the inconveniences attending 
it would be very great. In Ringwood it never has been rated. 
The three cafes that have been relied on are very loofe. But thii 
cafe is jud like the Whitney cafe. There the juftices qua(hed 
the whole rate indead of amending it. So the judices have done 
here. If they had amended it as they ought to have done, they 
would in the attempt to make a better rate hare found the di& 
ficulty of rating perfonal property. 

Mr. Judice WilUs and Mr. Judice Afhhurji were of the fame 
opinion. 

Per Cur. Order of Se(Eons quafhed. 



330 TRINITY TER-M 15 George tn. S.1L 

1775. 

^*J^^l^ Caton verjus Bi^rton. 

d^!!^^'*^ ]U[R- 'Buller had obtained a rule to (hew caafc, why a pro- 
whcreche hibition (bould not go to the Admiralty Coart, in a fuit 

^'cftion ^^^ ^^ aflault upon the high feas, upon a fuggeftion, that the 
is dAors the caufc of adion arofc, if any whprc, in the body of a county, twz. 
Lgt; unlcfs *' Bover in the county of Kenty and not on the high feas ; upon 
b^iSsda • ^^ authority of a cafe in Moore, Sgi. which was a libel in na- 
ture of a detinue at common law, for a (hip lying at anchor at 
Limehoufe ; and becaufe Limeboufe was infra corpus comitat. a 
prohibition- was granted. 

'Mr. Mansfield now (hewed caufc and ihGfted, i(l. That as the 
d<^f^ndant had pleaded to the merits in the Admirdlty Court, a 
prohibition ought not to go, becaufe the want of jurifdi&ion 
alleged by the fuggeftion, did not appear upon the face of the 
libel ; and fo it was exprefsly held in 2 BrotvnL 30, Jennins ?. 
Audley. 2dly. That there ought to have been an affidavit verify- 
ing the truth of the fuggeftion \ whereas, it was only fworn by a 
clerk, who had merely copied the proceedings, that he believed 
the fuggcftions were true, i P. IVms. 476. 2 Salk, 549. 

'Mr. Wallace and Mr ^ Buller, contra^ contended, that there was 
no need of an affidavit, verifying the fuggeftion in this cife ; 
becaufe it was not incon(iftent with the negative plea below to tk 
aflault ; and that the defendant's plea to the merits could mike 
no difference; becaufe a party cannot by his Qwn confent-give-a 
court a jurifdi£lion which has it not : but even if the^fendant 
had pleaded the matter io the fuggeftion, to the jurifdi£lion of 
the Court of Admiralty , that court could not have- been -permit- 
ted to try it. 

AsTON, Juftice, mentioned the cafe ofTheyery. ^Enfimih^frtl* 

^^Sur, ^Geo.'^.* which was a prohibition to the C^^j^fwy Court rf 

**^5** London, in a fuit of defamation for codling the plaintiff a* whore in 

London, "^xipon a fuggeftion, that it was* puniQiaUe at CDnmion 

law by the cnflom of London* And the cour^heJd an (affidavit 

t>f the euftom ' was^nec^^ary. He mentioned .alfo thc'Cafirs tf 

Hynes Vf Thonjfon^ Mich. 1738, ixG$o.2..BnR. Driver et 

Uxor y. Ctlgfrte, HiJ. 173^, 12 Geo.. 2. in B.,'R. Mud, Bugginr* 

fABur. Bennety Pachn 7 Geo. 3. B.R.\ in which latter cafe, he faid, 

**^^^* the three fowner wero^alfaded to, and relied on-4>y>thexourt in 

their judgment. 

10 Lord 
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Lord Mansfield.— The reafon in thofe cafcj b dccifivc, natrt* 1775. 
ly, that the party (hall not ftop the proceedings of aCouft df ~ • 
Jullicei upon a mere fuggeftion without an affidavit. . vtr/ut 

PerCiir. Prohibition denied. ^"*'^*- 



Rex verfus Margaret Caroline Rodd, wido«vr. ^*^ 

^PON a Habeas Corpus ^ dire£led to the keeper of iVi?ti;^fl/^, he Anaccom. 
made the following return \ in a'^fc 

I ft. A commitment of the defendant by an order made at the ^ ^^ *« 
Jujiice Hally in the Old Bailey ^ on the firft of June 1775; for under the 
that it appears to them, upon the teftimony of Robert Drum- ^^^ ^^ 
mofid and Henry Drummondf Efqrs. who were examined as wit- mittcdby 
neifes on the trial of Robert Perreau^ on an indi£^ment for fc- o/pcace^^ 
lony and forgery 1 " That (he did felonioufly and falfely, make, * wuntii, 
•• lorgc, and counterfeit a certam paper wrmng, purportmg to wards pro- 
« be the bond of mniam Adair, ECq. for the>payment of the JaVoni/a 
** fum of 7500/. with intention to defraud the faid JVilliam cUmtotijc 
** Adair, againft the form of the ftatute in fuch cafe made and th/ci-own 
«* provided :" Wherefore they order her to be committed to the bounded oq 

* ' an expreis 

cuftody of the keeper of Newgate^ to anfwer all fuch matters or implied 
and things, as on his Majefty's behalf (hall.be objeftcd againft f^c'^^S^ 
her, touching the faid felony and forgery ; there to remain in ^"^** on a 
fafe cuftody until (he (hall be difcharged by duecourfe of law. performed i 
2^/y. A detainer by virtue of another order made at a further '^^^J^ ^*^- 

"^ ' pends on his 

adjournment of the fame fcffion of gaol delivery of Newgate, on conduct in 

the 7th of June JTIS^ ^^ ^^^^S ^^^^ ^' ^^^ ^^^ ^^ ^^^ ^^^^'uX^dfc 
Court, and charged upon the oath of Sir Thomas Frankland, Ba- fiofing the 
ronet, with having felonioufly and falfely, made, forged, andcoun- o/'himfcif 
terfeifed two certain paper writings, purporting to be the bonds of *"** '»*. 
William Adair, Efq. one for the payment of the fum of 6000 /• whether the 
and the other for the payment of the fum of 5300 /. with inten- ^^""^^^ 
tion to defraud the faid Sir ThotHas Frankland, Baronet, againft to baij, 
the form of the ftatute, in fuch cafes made and provided •, to re- apply loT? 
wain in -Wi'71/^j/^ until the next delivery of the Kittg's gaol in paidon. 
Newgate, to be holdcn for the faid county of Middle/ex, to an- 
fwer all fuch matters and things as (hall be objected agaiiift her 
0n his Majefty's behalf, touching the faid felonies and forgeries; 
and until fhe (hall be difcharged by doe couffe 6f law. 

Upon this return bciiyg read, Mr. D^i/^ti^/ moved to bail 
the defendant, retying drie^y on tho- wcnmftancc of lier having 

been 



Ruo»* 
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'775' been admittedi and even examined as a king's evidence againft 

■ the Perreaus* 

Riz 

Tr/«i Mr. Wallace^ on the part of the profccutor oppofcd it : When 

the Court adjourned the confideration of it till the next moni« 
ing. 

The next day the return was read again ; the keeper of l^ew* 
gate having received a frefli warrant of detaicier againft her, 
vvz. A detainer in his cuftody, by virtue of a warrant under the 
hand and feal of Samp/on Wright^ Kfq. a jufticc of peace for 
Midd/ffeXf {he being charged before him, upon the oath of Hen- 
yietta Alice Perreau, for felonioufly uttering and publifhing as 
true, well knowing the fame to be falfe, forged, and counter- 
feited, a certain bond for the payment of 5300/. payable to 
Robert Perreau^ figned Wtiliam Adair^ witnefTes, Arthur Jones 
and Thomas Sturt, with intention to defraud the faid William 
Adair^ againft the ftatute, Vc. and her fafely to keep in his faid 
cuftody iintU (he (hould be dxicharged by due courfe of law. 
Dated the 3d of July 1775. 

On the part of the defendant, an affidavit from three juftices 
(Sir John Fielding^ Sampfon Wright^ and William Addington^ 
Efqrs.) was produced^ in which it was fworn, that they admitted 
her as a ^^r/z^m/ witnefs for the crown, as to all tht forgeries: 
That upon her own confeflTion (he acknowledged herfelf 2 parti- 
ceps criminis in the forgery of the bond of 7500/. but denied 
having any knowledge of or concern in any of the other bonds. 

Mr, Wallace^ Mr. Luqas^ and Mr. Howorih^ who (hewed 
caufe againft admitting her to bail, objeded, that the juftices 
had no power to admit an accomplice in forgery as a witnefs, 
under the ftat. 10 and i x Wil. III. c. 23. or 5 Ann. r. 31. for- 
gery not being one of the offences enumerated in rliofc ftatutes. 
^dly^ Suppofing forgery were an off^ence within thofe ftatutes, 
the confeflSon of the defendant went no further than the bond 
for 7500/. and was filent as to the other two: Therefore, not 
having complied with the condition which the ftatute impofes, 
of making a full difclofure and difcovery of all (he knew, 
(he was not entitled to any favour or protedion in refpe<^ of the 
other two bonds. 

Mr. Davenport contra for the defendant. Whether the juf- 
tices have or have not ftriftly purfued the provifions of the dif- 
ferent a£ls of parliament in this cafe, is not fo much the quef* 
tion upon the application now before the cotirtj as whether th< 

defendant 
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defendant has or has not, under the faith and confidence (he re* 1775. 
pofed in them, taking it for granted they were perfe^ly acquaint- ■ 

cd with the (luty of their office, made fuch a difclofure and dif- ^3*, 
covery of every thing (he knows relative to the crfmcs with which Rw^i** 
file is charged, as led them to admit her a King's evidence, and 
caught her to believe (he would be entitled to the privilege and 
prote£lion which the law holds forth to all perfons in her fitua- 
tion. Moft undoubtedly (he would have been totally filent upon 
the fubjed, if the hope and expedation, and even promife of a 
pardon had not been held out as an inducement to her to make 
the confcffion (he has made. Therefore, to deprive her of the 
means of obtaining that pardon, is to have deceived, and drawn 
her in, under the colour and pretence of a judicial authority and 
power of protedion, to difclofe what (he was not bound to 
difcover, and to make her the deluded inftrument of her own 
conviction* However irregular, therefore, the proceedings of 
the judices may have been, the courti will not countenance the 
objections made to the prefent application, which are founded 
in nothing lefs than a breach of public faith. He alfo urged the 
circumftances of the defendant's health, being fuch as might, in 
all probability, be endangered by the confinement, if (he was to 
be remanded. 

Lord Mansfield.— It appears by the return to this writ, that 
the prifoner is detained in cudody, by two orders. of the court of 
felTions and gaol delivery at the Old Bai/ey, for the forgery of two 
feveral bonds. It appears alfo, that ihe is further detained by a 
warrant from a juilice of peace for uttering one of thefe bonds 
knowing it to be forged : Therefore, though this court has un. 
doubtedly a difcretionary power to bail in a/l cafes ivbatfoeverj 
yet as the feffions are fo near, and the offence committed by the 
prifoner of fuch a magnitude as that of repeated forgery, there is 
no colour for the prefent application upon the ground of that ge- 
neral difcretion. As to the next allegation, that her (late of 
health is fuch as to be endangered by the confinement, it is not 
of Itfilf^ fufficient circumdance, in fach a cafe, to induce the 
court to interpofe in her behalf. 

A third ground which has been urged in fupport of the pre- 
fent application is this : That the prifoner has been drawn in by 
promifes and a(rurances, to anfwer to an examination, and to 
fwear to it on oath, which (he would not have done, but from a 
confidence, that thofe promifes and a(rurances would have been 

kept and performed. 

The 
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iqT^. The inftance has frequently happened, of perfons having made 
■" confcflions under threats or promifes : The confequence as fre- 

wrfia quently h is been, that fuch examinations and confeflions have not 
Jl^fiD* been made ufe of againft them on their trial. But it has been 
urged, that the prifoner in this cafe, is an accomplice who has been 
admitted to give evidence ; that (he has already given evidence^ 
and is further ready to give evidence to convi£t her partners in the 
bufinefs ; and therefore, that (he is entitled by law to the King's 
pardon^ and to a pardon which would operate in bar of her own 
crime. If (he had fuch a right, we (hould be bound ex debit$ 
juflitide to bail her- If (he had not fuch legal right, but yet 
came under circumftanccs fufficient to warrant the court in. fay- 
ing, that (he had a title of recommendation to the king for a par- 
don, we (liould bail her for the purpofe of giving her an oppor- 
tunity of applying for fuch pardon. 

There are thrte ways in law and pra£lice, which give accom- 
plices a right to a pardon ; and th^rre is one mode, which entitles 
them to a recommendation to the king's mercy. 

The three legal ways ^itfirjl^ in the cafe of approvetnefit^ which 
(tni remains a part of the common law, though, by long difcon- 
tiuuance, the praftice of admitting perfons to be approvers b 
now grown intodifufe. Secondly y the cafe of perfons who come 
within the (tatutes 10 and 1 1 of fVilL 3. c. 23.7?/?. 5. and 5 Ann* 
r. 31. feSl. 4. And thirdly^ the cafe of perfons to whom the 
king has, by fpecial proclamation in the Gazette or otherwife^ 
promifed his pardon. 

Approvers have a right to a pardon, perfons within the (tatutes 
of William and Anne^ have a right to a pardon, and the other 
clafs of offenders who come in under the royal faith and promife, 
have a right to a pardon ; and in all thefe cafes the coart will 
bail them, in order to give them an opportunity of applying for 
a pardon* 

There is be(]des a praRice^ which indeed does not give a legal 

' right ; and that is, where accomplices having made a full and 

fair confeflion of the whole truth, are in confequence thereof 

admitted evidence for the crown, and that evidence is afterwards 

made ufe of to convi£l the other offenders. If in that cafe thef 

a& fairly and openly, and difcover the whole truth, though thej 

are not entitled of right to a pardon, yet the ufage^ the lenityi 

and the pra^ice of the court is, to ftop the profecution ag;rinft 

them, and they have an equitable title to a recommendation for 

the king's mercy. 

The 
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Theftatutes of William and Arme are to be laid out of thiscafe^ i *jij^ 
lil, becaufe they are confined to the difcovery of particular oU ^ 

fences only, of which forgery is not one \ fecondfy, becaufe they, ^^ 
relate only to perfons who are at large ; befides which, to entitle R*i)»* 
themfelves to a pardon, they muft aflually c^tivici two o^enders 
at lead. For if their confelTion be fuch on their trial, as the 
jury, gives no credit to, they are liable to profecution. Thefe (la* 
tutes are therefore quite foreign to the prefent cafe, as are likc- 
wjfe all promifes of pardon from the crown by proclamation. 

There remains, therefore, only the equitable prafHce which 
gives a title to recommendation to the mercy of the crown. 

The law of approvement (in analogy to which this other prac- 
tice has been adopted, and fo modelled as to be received with, 
more latitude,) is ftiil in force, and is very material. 

A perfon defiring to be an approver, mud be one indi3ed of 
the offence, and in cujlody on that indictment : He muft confef* 
himfelf guilty of the offence, and deftre to accufe his accom** 
plices : He mud likewife upon oath difcover, not only the par« 
ticular offence for which he is indi£ted ; but all treafons and^J-Zo- 
nits which he knoius of\ and after all this, it is in the difcretion 
of the court, whether they will affign him a coroner, and admit 
him to be an approver or not : For if, on his confeflion it appears^ 
that he is a principal and tempted the others, tl^e court may re- 
fufe and reje& him as an approver. When he is admitted as 
fuch, it mad appear that what he has difcovered is true; and that 
he lias difcovered the 'whole truth. For this purpofe, the coroner 
puts his appeal into form ; and when the prifoner returns into 
courts he. mud repeat his appeal, without any help from the 
court, or from any by-dandrr. And the law is fo nice, that if 
lie vary in a ftngle circumjlance^ the whole falls to the ground, 
ftnd he is condemned to be hanged ; if \izfail in the colour of % 
hwfij or in circumdances of time, fo rigorous is the law, that be 
is condemned to be hanged ; much more, if he fail in efientials. 
The &me confequences follow if he does not difcover the 
^htk trulh : And in all thefe cafes the approver is convidied on 
his own confeffion* See this doftrine more at large in Hnl/f 
Plwop Cr^wn, W. a. page 226 to 23tf. Staunf. Pi. Crawn^ Kb. 2. 
r. jai. tO'^. 58. 3 Inft. 129-— A further rigorous circumftance- 
is^ tiMity it is neoeflary- to the approver's own fhfety, that the^ juiy 
fiiQuid believe htmi- for if the partners in bis crime aie not conr 

iiOfiAtA^ approver himfelf is executed. 

GpmH 
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'775* Great inconvenience arofe out of this pradice of approTcment* 
■ —No doubt, if it was not abfoliitely neccffiry for the execution 

wjl» ^^ ^^^ ^^^ againft notorious offenders, that accomplices (bould be 
&11DI). received as witnefTcrs, the practice is liable to many objeAions. 
And though, under this pra£licf , they are clearly competent wit- 
nefles, their finglc teftimoiiy alone is feldom of fufficient weight 
with a jury to convidV the offenders ; it being fo ftrong a tempta- 
tion to a man to comn;it perjury, if by accufing another .he can 
efcape him ft! f. 

Let us fee what has come in the room of this practice of ap. 
provement. A kind of hof>e^ that accomplices, who behave fairly 
and difclofe the whole truth, and bring others to juftice, (hould 
themfelves efcape punifhment, and be pardoned* This is in the 
nature of a recommendation to mercy. But no authority is given 
to a juftice of the peace to pardon an offender, and to tell him 
be (hall be a witnefs againft others. The accomplice is not aflurcd 
of his pardon ; but gives his evidt ncc in vinculum in cuftody : 
And it depends on the title he has from his behaviour, whether 
he (hall be pardoned or exectrted. A juftice has no authority to 
feled whom he pleafes to pardon or profecute, and the profecutor 
lumfelf has even a lefs power or rather pretence to fcle£t than 
the juftice of peace. 

It refts therefore on u/age, and on the offender's own good bc« 
haviour, whether he (hall be profecuted or not. And if, in a pro- 
per cafe, an application was to be made to this court, by an ac« 
complice to be bailed ; that is, in the cafe of a perfon properly 
within the ufage, and who has fully complied with the requiGte 
conditions, I (hould have no difficulty in bailing him, in order 
that he might apply for the King's pardon, 

I am apprized of the cafe of an accomplice upon a trial before 
Mr. Juftice Gould, the circumftances of which were as follows : 
An accomplice made a fair and full difcovery to the fatisfa£lion 
of Mr. Juftice Gould^ who tried the other offenders. The Other 
witnefles who were called upon the trial proved the identity of 
the accomplice by the defcription of his perfon, but failed as to 
the identity of the other offenders.: And the jury, becaufe they 
doubted of the guilt of the others, acquitted them. The counfel 
on the part of the profecution then contended that the accomplice 
ought to be tried : but Mr. Jujlice Gould^ under the circumfbuncet 
of the cafe, was of a pntrary opinion, and I think very rightly. 

Thefe being the general rules, let us fee how far die prcfeot 
«»fe it applicable to them, or in any degree falls within the rea^* 

14 fott 



TRINITY TERM 15 George III. B. R. 337 

foft of them. A bond is detected to have been forged : three per- 1775. 
foris arc apprehended on fufpicion ; the two Perreaus and the ■ 

prifoner. The jufllccs by their aflidavit fay, they admitted ^frfu% 
the prifoner as an evidence agjinft the Perreaus^ and fwear Rb«>» 
they confidered her as an accomplice; and they fay they told her^ 
*< that if fljc would fpeak the truth, and the nJdhole truih^ not 
*' only in rcfpeft of the bond in queftion, but of aU the other 
** forgeries^ that then (he fhould bcyi/J'; if not (he would be 
^< profecuted :'' and the truth iSj that^ in point of law, ihe was 
liable to be profecuted for alK 

What is the difclofure (he makes ? It id this : " That Daniel 
•* Perreau came with a knife to her throat, and threatened to kiU 
*' her if (he did not forge one of the bonds in queftion : that 
*^ under the terror of death (lie forged it ; and that Robert Perreau 
** brought the bond before ready filled up.'* On this inform, 
ation (he is no accomplice *, (he has confe(red no guilt, if the fa£t 
is true that (he was under the fear of immediate death ; for it is 
the will that conftitutcs a crime. She comes, therefore, in the 
charafter of a perfon injured, in the chara£lcr of one to whom 
this violence has been done. Inftead of being a party offending, 
ihe is a p^riy ' offended 2ls much as a man who has been robbed on 
the highway. — Farther, the juftices do no treat her as an accom- 
plice ; for they ought to have kept her in cuftody if (he had beea 
an accomplice i but they difchargcd her, and they did right, there 
being no charge againft hen But ftill they fay in their a(ridavit, 
they did confider her as an accomplice. Suppofe they did 
really think her guilty, (he is not the more or lefs on that ac-« 
count an accomplice. But what is moft material is, that her in- 
formation is flatly contrad idled by herfelf ; for on a voluntary 
confeflion of her own, (lie took the whole guilt upon herfelf, faid 
that (he alone forged the bond for 7,500/. and that Robert Perreau 
was an intiocent man. If the juftices had known of this con- 
feflion, they could not have admitted her as an evidence : becaufe 
by that confeflion (he makes hcrfclf not only a pr'mcifaij but the 
€nly perfon guilty* 

One of the bonds for which (he is now detained, is dated three 
months prior to the bond in which Robert Perreau was concerned. 
Of this bond (he is totally, (ilcnt, and denies any knowledge of 
the other two. Her information is therefore falfe, and tha 
conditions offered to her by the juftices not complied with.— 1 
agree with Mr. Davenport^ that if Ihe had made a fair and fall 
difclofure of all that (he knewj and the juftices had deceived hci*^ 

Vol. I. Z ' wnder 
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fine, under a promife or affurance or hope of pardon from them, (he 

m would be entitled to a recommendation 10 mercy : and in that cafe 

^V^ I fliould have been of opinion to bnil her, though the julliccs had 

Htfoo. in ftri£iaefs no right to make fuch a promife, or give her fuch 

aflurancc. If any evidence or confeffion has been extorted from 

ber, it will be of no prejudice to her on the trial* 

The three other jiftlges concurred. 

Pfr itit. let her be remanded. 
Afterwards^ at the gaot delive^ held at the Old Bailey, in &ep' 
Umhit 1775, before Gould and jij/jhurft jufticet, and Holkam 
Baron \ upon the defendant being brought to the bar to plead to 
feveral indictments for forgery found agatnft her, the fanoe objec- 
tions were made as to the propriety of putting her upon her trial; 
and the judges differing in opinion, it was poftponed, that the 
opinion of all the judges might be taken. Accordingly the en« 
fuing gaol delivery on IVednefiay the 6th of December 1775, held 
before Aftan Juftice, and Burland Baron ; A/lon Juftice, upon the 
defendant being brought to the bar^ delivered the opinion of the 
judges as follows : 

Margaret Caroline Rttdd, at the lad September feflion, upon youf 
being brought to the1>ar» to plead to feveral indi£lments found 
ajgaind you for forgery, it was infifted upon by your counfel, that, 
in point of law, you ought not to be put upon your trial at all ; 
as you had confefied yourfclf to be an accomplice before the jufti- 
ce^ of the peace for the county of Mrddle/ex, and had been by them 
admitted as an evidence for the crown againft your companions 
in guilt, Robert and Da/tie/ Perreau\ The ground of that claim 
was founded upon the fuppofed merit of the difcovery you bad 
made ; that being admitted to give evidence as an accomplice, 
and having performed your engagement to the public, by being 
examined before the. grand jury, and being ready to have given 
evidence upon the trial, if called upon, you was entitled to a par- 
don, or not to have been profecuted, that you might have time 'to 
apply elfewhere: that the confta^t praflice in regard to accom- 
plices becoming the King's evidence, was, that they (hould not be 
profecuted for the offence they had confefied, or fuch like of- 
fences : that a contrary condu£l would be a breach of faith with 
you^ and would difcourage tlie future difcovery of criminals, if af- 
ter fuch difclofure they were nevertbelefs to undergo profiecu- 
tions for ibcir oftnecs. Ta this it was anfwered, that the dif- 
covery meant by law or praAiic to i^ntiile an accomplice to favour^ 
muft be a fnHj ample and ti%e difcovery \ aa4 that it would 

Kiev 
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ficver difcouragc the making fuch difcoveriesi if criminale (vfiW- t^^J. 
ing themfclvcs as witncflcrs, were made to underftand, that to ■ > — 

entitle themfelves to mercy or favour, they arc to make a full ^^, 
difcovtry of all the offences about which they were queftiohedi *»•«*» 
and of all their accomplices in guilt. And it ^as farther inSftcd, 
that you had not made a fair difclofure, at the time of yout 
examination, of all you knew relative to the forgeries which had 
been committed and publiflied ; but that you ftood charged by 
the grand jury with fcVcral other forgeries which you had denied 
the knowledge of. Upon the debate of this matter before the 
bench of gaol delivery, the judges ptcfent not all concurring iii 
one opinion, arid it being judged a point of great \ircight and 
importance in the criminal law, fit to be fully confidered and 
finally fettled, how far, under what citcumftanccs, and in what 
manner, an accomplice received as a witnefs, ought to be en- 
titled to favour and mercy ; the farther confideration of the mat- 
ter was then deferred, in ordef;that the opinion of all the judges 
might be taken upon the point of law* 

Eleven of the judges have accordingly met, the Lord Chief Ineaftltddt 
Juftice of the Commjfi Pleas being abfent through indifpofition ; ^^l^^^^^ 
and have mutually and deliberately confidered of the matter, c<^pl>ce 
under all the circumflances , and it falls to my (bate to deliver lajriy difih. 

in your nrefence, to the public, the fubftance of their reafons f'^Z}'^^}^^^ 
' ' 2ttiltofhiin<* 

upon the occafion, that the ground of their refolves may be rcifandliit 
rightly underftood. All the judges were of opinion, that in ^J wh^»* 
cafes not within any flatute, an accomplice, who fully and admitted a 
truly difclofcs the joint guilt of liimfclf and of his companions, an«! does 
and truly anfwers all qucftions that are put to him, and is ad- J'^^ ^^** 
niitted by juflices of the peace as a witnefs againft his com- ought not 
panions, and who, when called upon, docs give evidence accord- fecutcd for 
ingly, and appears uuder all the circumflances of the cafe to his own 
have aAed a fair and ingenuous part, and to have made a full cioTcdjne/ 
and true information, ought not to be profecuted for his own guilt f^^* ^^ 
io difclofed by him, nor, perhaps, for any other offence of the oflWncc «f« 
fame kind, which he may accidentally, and without any bad ^^^^^^ 
defign, have omitted in his confefiion. But he cannot by law him. 
plead this in bar to any indidment againfl him, nor avail him* ^'^^ '^/^?^ 
felf of it upon his trial; for it is merely an equitable claim to cnnot' 
the mercy of the crown, from the magiftrates cxprcfs or implied bl^/nor***** 
promife of an indemnity, upon certain conditions that have bced ^'^^^^ him- 
performed : it can only come before the court by way of appli* ©n hit triS! 
catioa to put off the trial, in order to give the prifoner time ro ^"' iM:»*»jy 

court to put off the trial, that be in»y have time to apply for a pardofw * 
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%1ft, *Pl>ly clfewhcrc. — Nine of the eleven judges were of opinion, tlutl 

^-r- — — all the circumjiances relative to a prifoncr's claim of indemnity, 

'vSL *^ ^^^^ * c^ic% not only may, but ought to be laid before the 

ilvoD. court, to enable them to exercife their difcretloni whether, upon 

the grounds before them, the trial (hould be put off*, and con-" 

fcquently have intimation given that the prifoncr ought not to 

be profecuted. For the difcretionary power exercifed by the 

j^^^s of peace in admitting accomplices to be witneflcs, founded 

in ^raBice only^ cannot controul the authority of the court 

d gaol delivery J and exempt at all events the accomplice from 

being profecuted. Upon every motion made, upon collateral 

equitable grounds, the court will fee and examine into the 

nvhole truth, and confequently ought to be informed of all the 

circumftances a(Fe£ling the cafe. 

The affidavit of the juftices, therefore, muft in this cafe be 
neceffarily taken into consideration, to * fee upon what ground 
they admitted the prifoncr as a witnefs. For if the court looked 
110 further than the prifoner's own information in the prefent 
cafe, they could not have learnt from thence that flie had ever 
been conGdered as an accomplice at all ; and as fuch had bcth 
admitted as a witnefs again ft the Perreaus in cither of the pro* 
fecutions. Upon their affidavit it appears that the public faith 
was not enjgaged but conditionally ; and that there was an ex- 
prefs admonition given to the prifoncr, not to conceal any part 
of the truth; 

The fame nine judges alfo were of opinion, that if the matter 
flood fingly upon the two informations of the prifoncr compared 
tvith the indi£tments againft her, that (he ought to have \4tXL 
tried upon all or any o/'thcm: for from the prifoner's inform^ 
ation (he is m accomplice; flic has not confeffed herfelf guilty of 
any offence at all. By her reprefentation the (hare fhe has had 
in thefe tranfaflions is perfeflly innocent ; but (he exhibits t 
charge againfl Robert and Daniel PerreaUj the one foliciting her 
to imitate the hand of IViUiam j^dair from a 4)apcr he pro^- 
duces; the othet forcing her to do the aft of forgery, under the 
threat and fear of death. Her two informations arc contradift- 
ory \ and every indiftment that is preferred againft her, pro^ 
ceeds upon a falfification-of the account (he has given j for (he 
anfwers to the juftices' interrogation, that^^ d^s not hunv cf 
any other forgeries : fo (he does not confefs, make any difcovcry, 
or become a witnefs concerning thefe offences $ and if (he hat 
fupprefled the truth, and not made a full and fair difclofuref 
(he forfeits all eiquitable claim to' favour and mercy. But if (be 
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hzs told the trutf}^ arid tie whole truti, (he cannot be Gonvitted* i775* 
On the other hand, caking the affidavit of the juftices, and all - ' ' * 
the cafe into conGderation, if (he is guihy of the charge contained ^j^L 
in the indiftments preferred by Sir Thomas Frankland^ the R»»»» 
judges are of opinion, as her informations before the juftices have 
no relation to thefe charges, they can in no light be applied to 
mitigate her offences. 

Upon the whole, whether the prifoner is guilty or not guilty^ 
is a fa£l dill to be tried by a jury upon legal evidence only, with* 
out prejudice to the prifoner from any thing which has been in^ 
(ided upon in point of law by her counfel to exempt her from 
any trial at all. For it would be hard indeed upon the fubjed^ 
who has a right to advice and aflfidance of counfel in all matters 
and points of law that may arife upon his cafe, if the eventual de« 
eifion of the court againfl the points of law infifted upon in his 
behalf, (hould prejudice the fubfequent trial of the fa£ls, which 
is ultimately to be governed by the rules of evidence, and to be 
decided by the verdift of the jury. I hope and truft the iz€t% 
will be tried without the lead attention to, or even a remem* 
brance of, any one matter or thing whatever, which has either 
made its appearance in print, or been the fubje£l of common con- 
verfation. — I (hail only add, that an accomplice, who delires his 
trial may be put off", that he may apply for mercy under all the 
mod regular pretenfions before laid down, confejfcs the guilt. But 
under theclrcumdanccs of this cafe, if the prifoner confeffes the 
offences charged in thefe indictments, (he has nopromife of mercK^ 
and no claim to favour for the reafons aforefaid. 

The judges, therefore, are of opinion, that the trial ought to 
proceed *, and I have authority to fay, that the Lord Chief Judice 
of the Common Pleas concurs in that opinion. 

N. B. The jury brought in their verdidl as follows : *^ not 
•* guilty, according to the evidence before us.'* 



HoLMAN el aP. verfus Johnson, alias Newland. ' ^^*^^ 

y^SSUMPS IT ioT goods fold and delivered: Plea .w/f AaionUet 

ajfumpftt and verdid for the plaintiff. Upon a rule to f2d^<i^</ 

(hew caufe why a new trial (hould not be granted. Lord Mans** which are 

field reported the cafe, which was (hortly this : The plaintiff who btrtt it the 

was refidcnt at, and an inhabitant oL' Dunkirk^ together with his ^•^«7«^ 

^ ' ^ them be 

(m^ Utesbr^ds tho* the vcodor knows tliey art to be nm ioco EmgUnd^ 

Z 3 partper^ 
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iffj. ptittncr, a native of that place, fold and delivered a quantky of 

^ .. tea, for the price of which the a£lion was brought, to the order 

^^^ of the defendant, knowing it was intended to be fntuggled 

J^>f«©f • hj hin^ into England: they had, Lowcver, no concern in the 

fmuggling fcheme itfelf, but mcreiV fold this tea to him, as they 

"would have done to any other perfon in the common and ordi* 

nary courfe of their trade, 

Mr. Mamjieldi in fupport of the rule, infifted, that the con^ 

tra£L for the falc of this tea being founded upon an intention to 

make an illicit ufe of it, which intention and purpofe was with 

the privity and knowledge of the plaintiff, he was not qptitled to 

the alTiftance of the laws of this country to recover the value of 

9% Bur, it, lie cited Htiberus 2 vqL 538, 539, and Rohinfon v. Eland* ^ 

alforeportcd IP ^^^^ ^^^^ ^^ contraft muft be judged of by the laws of this 

in I Black, couutiy, and confequently that an. adion for the price of the tea 

isif (pould not be fupported here. 

Mr. Dufwing, Mr. Davetiporty and Mr. Buller, contra^ for th« 
plaintiif, contended, that the contract being complete by the de- 
livery of the goods at Dunkirk^ where the plaintiff might law- 
fully fell^ and the defendant lawfully buy, it could neither 
dire£Uy nor indire£lly be fald to be done in violation of the laws 
of this country ; confequently it was a good and valid contrad, 
and the plaintiff" entitled to recover. It was of no monnent or 
concern to the plaintiff what the defendant meant to do with the 
tea, nor had he any intereft in the event. If he had, or if the 
contra^ had been that the plaintiff (liouid deliver the tea in Engr 
landf it would have been a different queflion ; but there was no 
inch undertaking on his part. Tiiey prciTed the argument ah 
inconvent^ntii and cited feveral cafes. MSS. at M. Pru before 
Lord Mansfield^ fittings in LoPidon,-^ Ar^ action brought by the 
plaintiff^^ who were lace- merchants in Paris^ for laces (which 
were contraband in this co^ntry) fold and delivered to the de« 
frndant's order at Calais, The quellion made wa^^, Whether *hp 
vendor of contraband goods nt Paris was not bound to run the 
rifk of their being fmuggled into this country ? But Lord Alans-'. 
^A/held, that ss the contra£l on the part of the plaintiff was 
conpplete by his delivering the laces at Calaisy he was clearly en- 
titled to recover, and the jury found a verdift accordingly. — 
paiJinij v, Reynous and Rkbardfort^ Eajl. 7 Gio. 3. jB. R. fince 
feponed in 4 Bnr. 2,069. & I Black* 633. where one partner in a 
^ck-jobbing contraA lent the other 1,500/. to pay his moiety o« 
file difiercAces on the rg£^Mir/«r day *, and c(icugh this was pleaded 

W 
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to the bond, the court upon demurrer over-ruled the pleaj and 1775* 

held the plaintiff was entitled to recover. Brufton v. Clifford* * 

ill Chan, hthvt Lord di^xi^;/, 41)1 Deremier^ '7^7* Alfibrook verfrs 
V. Hal/ in C.B. where money paid for the defendant for a Jo»«»o»* 
gaming debt was held recoverable by the plaintiff. 

Lord Mansfield.— Th'irc can be no doubt, but that every 
a£lion tried here muft be tried by the law of England ; but the 
faw p( England fays, tl.:it in a variety of circumHances, with re- 
gard to contra£ts legally maMe abroad, the laws of the country 
where the caufe of a£lion arofc flialJ govern.— -There arc a great 
many cafes which tvrry country fays (hall be determined by the 
laws of foreijin countries where thty arife. But 1 do noc fee 
how the principles on which thtit do£irine obtains are applicable 
to the prefcnt cafe. For no country ever takes notice of the 
rrvr;jr//laws of another- 

The objeftion, that a contraft is immoral or illegal as between 
plaintiff and defendant, founds at r.ll times very iH in the mouth 
of the defendant. It is not for his fake, however, that the ob- 
je(flion is ever allowed 5 but it is founded in general principles 
of policy, which the defendant has the advantage of, contrary 
to the real juftice, as between him and the plaintiff, by accident, 
if I may fo fay. The principle of public policy is this ; ex dolo 
inahtion oritur a5lio. No court will lend its aid to a man who 
founds his caufe of action upon an immoral or an illegal aft. 
if, from the plaintiff's own Rating or otherwife, the caufe of 
aclion appears to arife ex turpi caufdy or the tranfgrcffion of a 
pofitive law of this country, there the court fays he has no right' 
to be adifled. It is upon that ground ihe court goes; not for 
the fake of the defendant, but becaufe they will not lend their 
aid to fuch a plaintiff. So if the plaintiff and defendant were 
to change fides, and the defendant was to bring hisaftion againfi 
tlie plaintiff, the latter would then have the advantage of it ^ 
for where both are equally in fault, potior eft conditio defendeniis. ^ 

The queftion therefore is. Whether, in this fafe, the plaintiff's 
demand isfouruleri upon the ground of any iiwiw^r/j/aft or con tra£t, 
or upon the ground of his being guilty of any thing which is pro- 
hibited by a pofitive law of this country. — An immoral contraft 
it certainly is not ; for the revenue laws thcmfelves, as well as the 
offences againft them, arc all pofitivi juris. What then is the 
contrafl of the plaintiff? It is this : being a refident and inhabit- 
ant of Dunkirk J tbgether with his partner, who was born there, 
he fells a quantity 6i tea to the defendant^ and delivers it at Dun- 

Z 4 ' kirk 



544 TRINITY TERM 15 George IIL A R. 

1775. itri to the defendant's order, to be paid for in ready money there* 
^ or by bills drawn perfonally upon him in England, This is an 

vefjiis aftion brought merely for goods fold and delivered at Dunkirk. 
JoMNtoK. Where then, or in what rcfpcft is tlie plaintiff guilty of any 
crime ? Is there any law of England tranfgreffcd by a perfoa 
tnaking a complete fale of a parcel of goods at Dunkirk^ and giv- 
ing credit for them ? The cotitraft is complete, and nothing is left 
to be done. The feller, indeed, knows what the buyer is going 
to do with the goods, but has no concern in the tranfadion itfelf. 
It is not a bargain to be paid in cafe the vendee (hould fucceedin 
landing the goods ; but the interefl of the vendor is totally at an 
end, and his QontTAQ comp/etehy the delivery of the goods at Dunkirk, 
To what a dangerous extent would this go if it were to be held 
^ crime. If contraband clothes are bought in France^ and brought 
home hither ; or if glafs bought abroad, which ought to pay a 
great duty, is run into England ; fliall the French taylor or the 
glafs^manufadurer (land to the rifk or lofs attending their being 
run into England? Clearly not. Debt follows the perfon, and 
may be recovered in England^ let the contra£^ of debt be made 
vrhere it will ; and the law allows a fidlion for the fake of expe- 
diting the remedy. Therefore, I am clearly of opinion, that the 
vendors of thfcfe goods are not guilty of any offence, nor have 
they tranfgrcffed againft the provifions of any aft of parliament. 
I am very glad the old books have been looked into. The 
do£lrine Huberus lays down, is founded in good fenfe, and 
upon general principles of juflice. I entirely agree with him. 
He puts the general cafe in queftion, thus : Tit. de confliEiu Icgunif 
vol. 2. pag. 539. *• In certo loco merces quxdam prohibitac funt. 
^^ Si vcndantur iki, contractus eft nullus. Verum, fi merx eadem 
•* ulihi fit vcndita, ubi non erat interdiilaj emptor condcmnabitur, 
** quia, coiitratius inde ab initio validus fuit." Tranflated, it 
might be rendered thus : In England^ tea, which has not paid 
duty, is prohibited ; and if fold there the contradt is null and 
void. But if fold and delivered at a place where it is not prohi« 
bited, as 2Lt Dunkirk, and an a£tion is brought for the price of it 
in England, the buyer (hall be condemned to pay the price ; be* 
caufe the original contra£t was good and valid.— He goes on 
thus : *' Verum fi merces vcnditse in altero loco, ubi prohibit^ 
*^ funt effent tr(idfnda, jam non fieret condemnatio, quia repugna* 
^< ret hocjuri et commodp reipublic^e quae merces prohibuit.'* 
Apply this in the fame manner. — But if the goods fold were to 
ht dtli%fir€d\ti Engtand^ where the; are prohibited } the ^POtra^ 
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IS void, and the buyer (hall not be liable in an a£lionfor the price, I77(» 
becaufe it would be an inconvenience and prejudice to the ftate ■- 

If fuch an zfkion could be maintained. ^tVfJs^ 

The gifi of the whole turns upon this ; that the conclufive de- Jomnsow. 
liverjr was at Dunkirk, If the defendant had befpoke the tea at 
Dunkirk to be feiit to England at a certain price ; and the plain* 
tiff had undertaken to fend it into England^ or had had any con« 
cern in the running it into England^ he would have been 
an olTender againd the laws of this country. But upon the fa£ls 
of the cafci from the fird to the lad, he clearly has offended a- 
gaind no law of England* Thereforei let the rule for a new 
trial be difcharged. 

The three other judges concurred* 
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A0V. loth* 

What is a 
foffident 
defcription 
in a com- 
Boon reco- 
wry. 



Massey ver/HS Rice et al\ 

T^HIS was a writ of error from a judgment on fcire facias ia 

the court of King's Bench in Ireland^ l)rought to rcvcrfc 

four common recoveries in the Court of Common Pleas there \ 

v/z. two of lands in the county of Limerick ^ and two of lands in 

the city of Limerick i but the Court of King's Bench in Ireland 
alErmed them all.* 

This cafe was argued twice j firft, in the laft term, by Mr. 
Bulier for the plaintiff, and Mr. Allcyne for the defendant ; and 
again in this term, by Mr. Wallace for the plaintifF, and Serjeant 
Walker for the defendant. 

Mr. Bulier for the plaintifFin error objefted, that the fercral de- 
fcriptions in all the four recoveries were bad. There were four* 
teen parcels in each recovery, and the principal objeAions he 
made were as follow: id, As'tothe premifes in the county^ becaufe 
fome were demanded thus*, <^ all thofe the caftUf town, and lands 
<* of, i!fc. containing by e/limatian fo many acres," without fet* 
ting out the quality of the lands ^ as meadow, pafture, wood, and 
fo forth \ that a recovery would not lie of a town^ and that fo 
many acres by ejlimation were uncertain. Obje£Uon 2d, That 
others were defcribed thus ; " all that port of the tnun and landh 
<• &c. new or late in t})e tenure of fuch and fuch a perfon," 
which was 'vague and uncertain. Objetlion 3(1, That two parcels 
were defcribe<l as << containing a plough-land^** which was alfo 
vjzue and uncertain. 

In rcfpeft of the premifes in the city^ he obje£led, that they 
were all demanded by the defcription of ** tneffuage or tenement}* 

which 
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which was uncertain, and alfo as being faid to he ** nonit or late 177c. 

** in the tenure, (ffj." He inCiled that a recovery has no effcdl • 

' till execution executed, i Rep. Shelley ^C2ik, ^\t William Jones^ w/" 

10 Sir. 1 1 85. Therefore the defcription of the premifes (hould R«ce. 
be fo certain, that the (heriff may know how to execute it : And 

if bad in ejeftmcnt, ay^/wr/ in a^r<fa/^. Bur. 144. 1596. 160 1. 

To' (hew that the nature and quality of the land ought to be fet 
out, he cited i Injl. 4. — n Co* 25. b. 

To (hew that thcfc dcfcriptions would be bad in ejcftment for 
want of fetting out the quality of the land, he cited SavePa cafe, 

11 C©. 55. I Rol- Rep. SS'P^' 29* ^* ^' Bridgeman 56. I Salh. 
254. Cro. Jac. 124. Cro. Car. 573. 

To (hew that both quantity and quality (hould be fet out. 
Styles 193. Ley 82. ** four acres by ejlimation is uncertain.** 
Salk. 254. 4 Mod. 98. S. C. I Shdw. 338. As to the uncer- 
tainty of the defcription, *' mejfuage or tenement ^^ he cited 3 Wilf. 
23. where judgment was arrefted on this fingle objeftion. Moor 
691. Popham 22. If the defcription in thcfe recoveries are good, 
there would be no neceflity for any defcription at all. With re« 
fpe£i to the 2d obje£lion, he in(i(led, the defcription was uncer- 
tain throughout. For part of a town might be any quantity : It 
might be a moiety, or more or lefs. So, the words " now or late 
*< in the tenurey* are equally vague : Confequently, the (heriff, by 
this defcription, could have no means of (inding out the prenrifes* 
As to the word •* plough- land^* he faid it was applicable to every 
thing that affords food for a family, and fo vague, that in i Injl. 
69. a. Lord Coke fays, *• a fine (hall not be received de una vir- 
<« gata terra for the uncertainty." He alfo cited i Lfon. 188. to 
fliew that Zjfine of a tenement is uncertain : and fubmitted upon 
thefe authorities, that the dcfcriptions were all dcfe£live. 2^/j', 
Jle contended, that if only one defcription in each recovery was 
bad, the judgment muft be reverfcd in toto, becaufe entire ; and 
therefore not to be divided : and cited Cro. Car. 471. Str. 807. 
Cro. El. 162. 1 Leon. 149. i Rol. Abr.^']^. pl.2. Cartkew^^S* 
? &r. 934. 

. Lord Mansfield. — There are fourteen different dcfcriptions 
of lands in thefe common recoveries. Single out which is the 
llrongeft. 

Mr. Buller inftanced the following : All that me(ruage or 
♦* tenement, with the appurtenances, fituate in the lane between 
♦f the two Abbey Gates, with i^ts appurtenances called, iJc. now 

c *^ or . 
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^775- " ^^ '^^^ ^" ^'^^ poflVfTion of J. C. his unckrtcnants or aifigns, 
** in the county of the city of Limerick,** 

Lord Mansfield — ^I remember a cafe in ejcftment, where 
there was a doubt how execution (hould be executed ; and the 
court directed an iflue to guide the (heriff in deHvcring execution. 
Mountain has been held a good defcription of lands in Ireland^ 
and it was mountain-land in a valley. Vidt^ i Str. 71. 

Mr. Alleyne^ contra^ faid he (hould confidcr, lyf, What degree 
of precifion 18 required by the Regijfar to the dtfcription of lands 
demanded in ^ precipe quod reddat. 2dly^ What indulgence watf 
to be given to a common recovery as a conveyance and 'common 
aflurance. ^dly^ Whether from the locality of thcfe particular 
Unds the defcriptions were not fudicient. ijl^ It is a gener;^ 
rule that the form of the regifter mud be followed, but there are 
cafes that admit of a deviation from it. The general principle 
upon which all forms are founded and upheld is, that the defend- 
ant may know what he has to defend ; and therefore, whenever 
the term ufed either in refpeft of the quantity or the quality, is 
fufiiciently certain and notorious to anfwer that purpofe, it will 
be good, though not particularly named in the regifter. 1 RoL 
Rep. 165. 7dlyy Great favour is to be fhcwn to common reco- 
veries, bccaufe ihcy afe now a fpecies of conveyance and common 
tfTurancc of land. They arc not like the cafes cited, moft of 
which are cafes in ejcElment^ which are adverfary fuits, and where 
the objedlions arofe in cpnfequence of fpme effcntial defc6>, which 
is fatal. But a common recovery is in the nature of an amicable 
fuit, which admits of a greater latitude, and any defcription that 
would be good in a deed, would be good in a common recovery. 
5 Rep. 40. Popbam 22. S. C. '^dlyy With regard to the local 
(ituation of thefe lands in Ireland^ it has been always under ftood 
that the judges of Ireland know the defcription of lands in that 
country better than the judges of this court ; and therefore credit 
ought to be given to their knowledge. It was fo exprcfsly held 
in Macduncoh v. Stafford^ 2 Roll. Rep. 1 66. i Str. 71. 1 Bur» 
623—9; which laft cafe in principle anfwcrs all the obJeOions 
that have been made to-day. Another argument arifes upon the 
ftatutes of Jeofails, which is, that being after verdift, they are 
now too late. As to the objedlions made to the particular de- 
fcription of thefe lands, i/?. The wprd <' town" in Ireland, does 
not mean as it does here, houfes inhabited, but is merely a tech- 
nical defcriptioa of a particular diilii£tj and i$ notprious there. 



MICHAELMAS TERM i6 George III. B. R, 349 

til//)', With rcfpeft to the uncertainty of " fo many acres by 1775. 
^^ eflimatiortf' it \% fufficicnt if the general boundary be known \ 



Masses 



it is not nccefHiry that the prccife meafure flbould be accurately ^^^ 
and exa£lly afcertained ; and as to the term land, in legal accept* lUcji* 
ation it always means arable. 3diy ; Here the term mefluage 
or tenement does not (land alone as. in the cafe cited, but is ac- 
companied with other words defcriptive of its (jtuation; fuchas, 
<« the lane between the two abbey gates, £?r." which render it 
fufficiently certain for the (heriflF to deliver pofleffion : Befides, 
It is the fame dcfcription as is ufed in the deed of fettlement by 
which the cflate was entailed. Therefore even if the dcfcrip- , 
tions were more doubtful, the court will make fuch a conftruc- 
tion as will fupport thenv. 2 Mod. 233. 

itpon a fecond argument, Serjeant Walker for the defendant 
tited, I Ventr'ts 52. 2 Ventris 31* 2 Wilf. 116. Mr. Wallact 
for the plaintiff cited Fopham 203. T^o'j 86. 

Lord Mansfield. —The confequences of thefe objeftions are 
fo gtesit -, they are fo void of the lead glimmering of reafon and 
common fenfe \ and it would be attended with fuch vaft incon* 
vcniences to the public in many cafes, without a poflibility of 
doing good in any,^if in common recoveries which are a fpecies 
of conveyance and common aflurance, fuch nice exceptions 
were to prevail ; that the ftri£left proof of their being founded 
in law is necefi'ary, to induce the court to overturrv a recovery ou 
Aich grounds. 

By the fettled law of the land, men by deeds may fetter their 
eftates : But tenant in tail when of age may unfetter them, oE- 
ferving a certain form. In this cafe there can be no doubt of 
the meaning of the tenant in tail, or of his power to unfetter 
this cftate- The only queftion is, Whether he has done it agree- 
able to the proper form ? that is. Whether he has defcribed the 
premifes with fuflicient certainty ? Now the defcription which 
he has ufed, is the identical defcription in the deed which created 
the fettering ; and the objeQion which is made, is not fo much 
that that defcription is uncertain, as that fix or feven hundred 
years ago, in 'ssi adverfe a£lion, there was a doubt whether 
fuch an objedlion would not hsve lain : and therefore the de- 
fendant would make the. fame obje£tion and raiCe the fame doubt 
now. But a common recovery is not an adverfe adion. 

It is fdid that " all that mefluage or tenement with the ap- 
»* purtcnances Gtuatc in the lane between the two abbey gates, 

*• now 
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'775* '* "ow or late in the occupation of J. C his undertenants or 
** afligns, in the county of the city of Limericky^ is too vague 

'vt'jus and uncertain. But one muft look with a microfcopic eye 
to difcover that a mejfuage or tenement^ &c. is fo uncertain a 
defcription, as that the (heriff or any other pcrfon could not 
know how to find the premifes by it: And the obje^iion can 
only be made by a perfon who pores over the fyllables of the 
words. 

The objf£l]ons are of two fortSy and I have no doubt as to 
either, ift, That the premifes in the county arc demanded thus: 
•* All thofe the cafiles^ towns ^ and land\ containing by e/iimation^ 
** &c." which \i is argued is uncertain both in rcfpeft of quality 
and quantity. As tc that, it is admitted that ** caftU** is a good 
defcription in England. <* Toivn^* was determined to be a good 
defcription in Cottingham v. King, i Bur. 623. And •* lani* 
means arable land. 

The next objedlion is, that the premifes in the city aredefcribed 
thus ; <* All that mejfuage or tenement^ with a garden or meadow 
*< thereto belonging, fituate, £5fr. and now or late in the occupa^ 
<* tion of, Vc. i^c" which it has becrn contended would be a bad 
defcription in ejeHment. There are many cafes in eje£lment 
which have gone very far indeed : And therefore the do£brine of 
thofe cafes ought not to be extended. As to the authority in 
3 ff^iff' 23* which would have great weight on account of its 
being fo recent, the judges in that cafe decided againft their 
own private opinion and inclination, becaufe they held them- 
felves bound by authority. But there, the words were only 
*< mejfuage or tenement^ without any other defcription. Here there 
are other words ^* with the appurtenances and a garden, ISc^ 
which (hew that " mefluage or tenement" are two words for 
the fame thing : And that both mean a dwelling-houfe. 

But this is not my fundamental ground of determination in the 
prefent cafe. What I ground my opinion upon is, the principles 
laid down in Dormer\ cafe, 5 Co. 40. b. reported alfo in Popbam 
23 ; and the diftinftion the court there take, between adverfe ac- 
tions and common recoveries •, which at that time were become 
a common ailurance and conveyance of lands, ilfc. and which 
the court fay, *^ being alfo made by affent between the parties, 
<< (hall, and always have had a different expofition from what is 
«* given to a recovery by pretence of title, or to the proceeding 
«« in any other real aftion to which they arc not to be compared; 

•« Therefore 
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** Therefore a common recovery may be fufFered of an advotr- 
•* fon, common in |;rofs, warren, and the like, and the intent of 
«* the parties fhall be obfcrvcd." Now tfie objection in thiaf w" 
cafe IS an obje£^ion to the very fame dcfcription as 5s ufed by K-^ce. 
the anceftor in the deed which cieated the entail. The fole 
objcfk of the recovery is to unfetter the prcmifes fo entailed ; 
and therefore I viill not depart from this anciently eflablifhed 
principle to do fuch cruel i^ijuflice, both againft the intention of 
the parties, and againft public convenience. Not one precedent 
has been cited where fuch an obje£lion has been lield good in 
the cafe of a common recovery. But a cafe of a fine has been 
cited where it was allowed, and from thence it has been argued 
by analogy, that it is bad in a common recovery ; but the argu- 
ment does not hold. 

I agree with Mr. Wallace that the argument of the defendant 
not having made the objedion in the fird inftance, is of no 
weight. But Serjeant Walker cited a cafe from 2 Veutris 31. 
which is very material ; and is fhortly thus : '^ In eje£lment a 
«< fpecial vcrdift found, that there was a paryh of Ribton and a 
<< vlll of Ribton^ but the latter not co-extenfive with the for- 
*< mer ; and that the tenant in tail of lands in the pari/bf but 
^< out of the villi bargained and fold the lands in the parifli of 
<< Ribton^ with covenant to levy a fine and fufFer a recovery tp 
•* the ufes of the deed : But the fine and recovery were only of 
*« the lands in Ribton : The que (lion was. Whether this recovery 
•* was good for the lands in the parijb of Ribton*^ It was ar- 
gued << that the common law knows no fuch dividon of the 
*< kingdom, as parilhes* but only the divifion of vills; and there- 
<* fore, where a place is named in the record of the law, and no 
*^ more faid, it is always intended a vill : Confcquently, that 
<< the recovery, if it pafTed any lands at all, could only pafs thofe 
*< in the vill." But the court in favour of common recoveries 
held, <^ that this recovery (hould extend to the lands in the 
^* parijb of Ribton \ and the rather, becaufe It being found by 
<< the verdi£l that the tenant in tail had no lands in the vill, the 
<( recovery mu(t neceflarily be void, unlefs it were extended to 
<< the lands in the parifh." This decifion is an inftance of li« 
berality that would not have been adopted or followed in an 
adverfe pracipe* So in many other inftances ; as an advoufon, 
for which no adverfe a^ion will lie^ but a common recovery , 
will. Therefore as the di(lin£lion between amicable and ad- 
veife fuits exifts \ as the inconveniences of avoiding the recovery 

would 
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I77^« would be great, as no precedent in point is produced^ and then 
is no poflibility of doubt about the intent of the parties, I am 



Massit clearly of opinion that the judgment of R. B. in Ireland om^ 
Rict« to be affirmed. 

The three other judges concurred. - 

Per Cur. Judgment affirmed^ 



Ju^jy LovEACREs cx dim. Mudoe verfus Blight, ct Uxor. 

Onedevifes TN Ejeftment a fpccial cafe was rcferved; the material fafls 
^^twciin/* of which wcrc as follow: That Join Mudge being feifcd 
** V^^^' in fee of the premifcs in queftion by his laft will, bearing date 
«ldevifc' the 5th of Augujl 1741, dcvifcd as follows: " As touching fuch 
« « fot"* ** wW/;? efiate, wherewith it hath pleafcd God to blcfs me ia 
<« lows; I " this life, I give, demice and difpofe of the fame in the foliow- 
«( mJ*vJifc ** iJ^g manner and form : Firft. of all I give and bequeath t6 
"J?.Af. 5/, u Elizabeth Mudge my dearly beloved wife, the fum of fire 

« la he paid . - 

*^ yearly out ** pounds tO bc paid yearly out of my ejaie called Gloli:e^ and alfo 
***^vmV^' " °"^ P^^^ °^ ^^^ dwelling-houfe being the weft fide, with as 
««C hem, u much Woodcroft home at her^ as (he (hall have deed of, by my 
«« and i. ' " executors hereafter named. I give and bequeath unto my 
« 5/. each, cc fon Thotnds Mudge the fum of five pounds, to bc paid twelve 
« twelve*' ** months after my deceafe. I give unto my grand -daughter 
« monthi ct Elizabeth the fund of five pounds to be paid twelve months 
« deceafe. « after my deceafe. Itenij I give unto John Mudge and Robtrt 
«« ms't^o " Mudge, my two fons, whom I make my 
«* fons r. cc and ordain myfole executors of this my laft will and teftament, 
»« R. Af. ** flf/ and Angular wy /a^/^j and mefluagcs by them /reely to be 
«« whom I ic pojfejfcd and enjoyed alike j and I do hereby Utterly revoke and 
« « difannul all former wills and legacies and executors by me in 

^ dafnmy " ^"7 '^^Y^ before named, willed and bequeathed, tatifying and 
««/o/e«rrtf- cf confirming this and no othqr to be my laft will and teftament. 
<c [JTy w» " In witnefs whereof I have hereunto fct my hand sind fcal the 
«« and tcne- u ^^^ ^^d yCar firft above ^^ritten, John Mudge^ 

^Uifuhttn. \% Before the fealing of this will, I give to ttiy wife££^ 

•'poffciTcd. ** 2uibeth Mudge^ all my houfehold goods to be deli« 

!r*Af *and ** vered by, my executor, and after my death the faid 

JR. M. are ** goods parted equally, be parted between the cx«^ 

tenanu'iH ^^ cutors alike." 

6 Tin* 



Uke a fee. 



Blight* 
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That the tedator died leaving tlirce fons ; Thomas^ John, and 1775. 

Robert : That Thomas^ the cidcft, died^ leaving the kflb^of the • 

plaintiff his cidcft fon ; that Robert died foon after the tedator, acres 
and John in jjpril laft, leaving iffue. That the cftate in quef- b*,1^m* 
tion was worth 20 /. per nnnum, and the perfonal cftate of the 
teftator worth 60 /. 

The qucftion was, Whether the plaintiff is entitled to recover 
the prcmifes in qucftion ? 

Mr. Wilfon for the plaintiff, ftated the qucftion to be, what 
ejtate Robert and John Mudge took in the prcmifts ; and infifted 
they took an cftate fox life only. ift. Becaufe there are no tech^ 
nical wordi of limitation^ nor words exprcffive of the teftator's 
intcreft in the prcmifes : Only ^^ lands and meJfuagesJ* 2dly^ 
no circumflances or expreffions that (hew an apparent intention 
in the teftator to pafs ^ifee. The circumftances from which it 
will be contended that fuch intention does appear, are thefe : 
Firft, the words ** freely to be poffejfed and enjpyed ;'* but they may 
be fully fatisEcd by the devifecs enjoying the prcmifes for life ; 
And it is enough for the plaintiff, if they do not neccffarily 
manifeft an intention to give a fee \ which they certainly do not, 
2dly, that the cftate is charged wibh an annuity of 5 /. to the 
teftator's wife : But here the annuity is a charge upon the land 
(let who will be in poffeffion), not on the perfons of the de- 
vifecs ; therefore not within the principle of the cafes which 
fay, that the payment of a fum of money fliall give a fee. 
3dly, The introductory words *^ as touching my ivorldly ejlate j" 
but thefe words alone do not import an intention to difinherit 
the heir at law ; and therefore are not of themfelves fufficient 
to carry a fee. Where the word ejlate is ufed throughout a 
will, it may be held ^auxiliary; but here, in the claufe upon 
which the objediion arifes, the teftator has ftudioufly avoided 
ufing the word cftate, and infcrted mejfuages and lands in its 
ftcad. 4thly, Some argument may be attempted from the legacy 
given to the heir at law \ but no inference arifes from that cir- 
cumftance, becaufe it is made payable out of the perfonal cf- 
tate. Therefore, upon the whole of the will, thefe are no cir- 
cumftances which (hew an apparent intention in the teftator to 
give his younger fons a fee ; at Icaft the intent is ambiguous ; 
and if fo, the heir at law is entitled. But fuppofing they took a 
fee, the plaintiff is entitled to a moiety. 

Lord Mansfield. — Refcrve that qucftion. 

Vol. I. A a Mr* 
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1775. Mr. Kerby contra. Upon the firft queftioii, the only matter 
for the confideration of the court is. Whether upon the whole 



ACRES ^f ^^^^ ^'^11 taken together, enough appears to (hew the teftator. 
wfits intended his younger fons (hould take a fee- That he did, 
is manifeft; ift, from the introdu£lory words^ << as to all my 
** wsrldly eflatey And fo it was held in Forrefter 157. Ibbet^ 
Jon V. Beckwith. I Wiif. 133. 3 Wilf. 143. and in a late cafe 
•-^0*99- Hogatt ex dim. Wallis and others x. Jaclfon.* ^dly, From the 
annuity to his wife, which is a charge on the per/on: For the 
words ** by my executor/' refer to the whole fentence ; and there* 
fore are equivalent to adevife to his executors ** they paying^' &r. 
which will give a fee. 3 JBur. 1534* 3dlyi The legacy of 5/. 
to his eldeft fon, (hews he did not mean him to be the obje£l of 
any further bounty. 4.thly. The omiffion after the words 
<< whom I make my'', may be aptly fupplied by the word 
*< beirs^\ which would put an end to the queftion. Sthly* 
The words '< freely to be enjoyed by them^ (hews the teftator 
meant to gire it as fully and freely as he had enjoyed it himfelf. 
6thlyi Before the fealing his will he gives his wife the houlhold 
gdodsi and devifes them over after his death to his two younger 
fons. 

It is clear from hence that he thought his wife would other« 
wife take the abfolute property in them : And therefore it is 
a fair inference to fay, that not diftinguifhing between real and 
perfonal eftate, he thought the whole intereft in the real eftate 
pafledi as the perfonal eftate would have done, if he had aoi 
added the fubfequent limitation. From all thefe circumftanceSf 
enough appears to fihew the teftator meant a fee, and therefore 
the plaintiff ought not to recover. — As to the fecond que£* 
tion, he infifted that the devifees were /^m/ tenants \ and 
therefore that the (hare of the deceafed brother furvived to tho 
defendant. 

Mn yVilfon contra^ as to the fecond queftion contended, thai 
the words ^* to be enjoyed alike'* made them tenants in common | 
for the word ** alike*' is equivalent to •* equally" which has 
been held to create a tenancy in^ommon. And this was clearly 
the ititention of the teftator : For he was providing for his chil- 
dren ; therefore it is not natural to fuppofe that he meant the 
furvivors (hould take the whole, and fo leave the family of the 
fon who died (irft deftitute. 

Lord Mansfield. — ^The principles by wjiich this cafe muft be 
governed, are fettled by analogy to eftabii(hed rules refpefling 

• the 
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tlie iimftation of eft^tes by deed at commbn law; If k itlan bjr innt* 
deed of conveyance at common la^ gWe^ land to another gene^ f ■ ■ < 
ralfy^ without wdrds of limitation^ the donee had only an eftatc ^^ '^ 
for lift. But I really belic^^c, that almoft every cafe determined *^»' , 
by this ruki as applied to a devife of lands in a will, has de- 
feated the real intentioii of the teftator. For common people^ 
and even others who haVt fome knowledge of the law^ do 
not diftinguini between a bequell of perfonalty, and a devife 
of land or real eftate. But^ as they know when they give s 
man a horfe, they give it him for ever ; fo they think if they 
give a hbufe or land, it will continue to be the fole property of 
the perfon to whom they have left it; Notwithftanding tfais^ 
where there are no words of limitation, the court muft determine 
in the cafe of a devife afFc£ting real eftatej that the devifee has 
only an eftate for life i Becaufe the principle is fully fettled and " • 

eftabliftied, and no conjeftute of a private imagination can (hake 
a rule of law. 

But as this rule of law has the effcfl: I .have juft mentioned, 
of defeating the intention of the tellator in almoft every cafe that 
occurs ; the court has laid hold of the generality of other ex- * 

preflions ih a will, where any fuch can be found, to take the 
devife out of this. rule. Therefore, if a man fays, " I give 
** all my eftate^* that has been coiiftrucd to pafs a fee*, or even 
if words of locality arc added, as ** all my efate in A\** it 
has been held, that the whole of the teftator's interejl in fuch 
particular lands will pafs, though no words of limitation are 
added. 2 P. Wins. 524: Becaufc the law fays, that the word 
•* eftate" comprehends not only the land or property which a 
man has, but alfo the interef he has iu it. So in a late cafe 
from Ireland* i the court had no difficulty in 'fayirtg, that the • Ht^anest 
words " all my worldly fuhfance;' in the intrt>duaory part of ^"J!^ Tj^L 
the will, meant every thing the teftator had ; and that the words >»> tfir^o 
** all his real ej^eilsj' in the fubfcqucrtt rcfiduary devife, were *^^* 
equivalent to worldly fubfanci, and Carried every thing to the 
refiduaty devifee. In general, whenever there are words and 
expreffions, either general or particular, or claufes in a will 
which the court can lay hold of, to enlarge the eftate of a de- 
vifee, they will do fo to effeBuate the intention. But. if the 
Ihteniion of the teftator is doubtful^ the rule of law muft take 
place : So, if the c^urt cannot find words in the will fufficient 
to carry a fee^ though they (hould themfelves be fatisfied beyond 
die poffibility of « doubt, as to what the intention of the party' 
iras, they muft adhere to the rule of law. 

h^% N0W9 
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1 77^* Now, though the introclu£lton of a will, declaring that a maci 

mm> means to make a difpoficion of all his worldly efiate^ is a ftrong 

T^\\ circumftance, conncdied with other words, to explain the^tefta- 

^>*fi»* tor's intention of enlarging a particular edate, or of pafKng a 

fee where he has ufcd no words of limitation, it will noxioahne. 

And all the cafes cited in the argjiment, to (hew that the intro-^ 

du£lory words in this cafe would alone be fufficient, fall ihort 

of the mark ; becaufe they contained other words clearly mani- 

feding the intention of the teftator to pafs a fee. 

I^he que(^ion is always a queflion of condruflion, and de« 

pends upon obfervations naturally aridng out of the will itfelf* 

And therefore, if in this cafe there are words in the will which 

denote an intention in the teflator to give his fons more than an 

cftate for life, the court will give efFeft to that intention.— Now 

• WtUocit if a man deyife lands to another, paying thereout lOo/.* or any 

y,HamtHoiui, Qthpf grofs fum, thougli he add no words of limitation, yet the 

devifee (hall have a fee : becaufe unlefs he were to take a fee, he 

cannot be fure of paying the ico/. So if an eftate be given to 

+ 1 Chan, '^' ^^ Refold for payment of. debts and legacies .f, the purpofe to be 

cafes 196^7. anfwered makes it a fee, without words of limitation. In (hort, 

wherever any thing is directed to be done, which, ftriftly fpeak- 

ing, an eftate for life only may not be fufficient to anfwer, the 

court will imply a fee. 

Let us examine then the obfervations that arife upon this will. 
The firll material obfervation upon which it has been argued that 
the teftator meant to give his younger fons a fte in this cafe, is, 
^ a bequeft to his wife of an annuity of 5 /. i^c. which he gives 

thus : " I give to my wife the fum of 5 /. to be paid yearly out of 
«• my eftate called Gloze^ and alfo one part of the dwelling-houfe 
*1 with as much wood-crdft home at her, as (lie (liall have need of, 
«* by my executors hereafter named." It is clear, that in this dc- 
vifc, fome word is mifplaced or left out 5 and where that is the 
cafe, if it be neceffary to difcovcr the intention of the teftator, 
the court may fupply it. Now the moft obvious word to be fup- 
plied here, as it ftrikes me, is the word " requcft 5" at her requefi, 
Would make the fenfe complete. Then, as to the devife itfelf, 
the 5 /. is directed to be paid by the executors out of the eftate, 
and the wood is to be provided at all events ^ it therefore maft 
be fuppofed to be brought home from oflF the eftate. But if the 
executors were to take only an eftate j^r life, they would not 
be able to pay the annuity during her life out of the profits only, 
or to furniih all the wood (he might want; becaufe the ftockon 

6 the 
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the cflatc might fall (hort. It is but reafonablc therefore to in- 1775. 
fcr, that fuch an intereft was intended, as would enable them to — — • 
comply with the tedator's diredions, fully and completely in Ac«ts 
every rcfpea. Bmw. 

It is not an immaterial obfervation that. has been made upon 
the devife over of the houfliold goods to the executors, to be 
equally divided between them as the teftator exprefles it, •* after 
*< my death," which (hould clearly have been " after her deaibJ^ 

The next obfervation arifes upon the words *< whom I make 
^' my J and ordain, isfc,** The word my^ without f« m: addition, 
means nothing at all. It cannot mean executors^ becaufe the tef- 
tator has eiprcfsly inferted that word afterwards. It feems» 
therefore, moll natural and proper to* infert the word heirs. But 
I red upon the other grounds, rather than upon the conjecture 
how the blanks (hould be filled up. 

The lad obfervation is drawn from the words " freely U he 
" PlIPJP^ ^"^ ^^joycd by them a/ike.*' Now the word ^^ freely^* 
ftrikes me as a very material word : For the tedator has charged 
the edate with the payment of the annuity to his wife, tfr. fo that 
he could not mean by the word ^^ freely'^ to give it^r^^ ofincum^ 
trances. The free enjoyment, therefore, mud mean, free from 
all Umitaiions \ that is, the abfolute property of the ^date* 

Upon thefe obfervations arifing on the face of the will it- 
ftir, coupled with the introdu£lory cUufe, I am of opinion upon 
the fird quedion, that the tedator's intention was to give hisfons 
John and Robert a fee. If fo, it is equally clear upon the fecond 
qucdion, that this is a tenancy in common, -The word " alike'* 
is the fame as the word ** equally^' and in the devife of the 
houdiold goods, the tedator has made ufe of the word equally. 
Therefore the k-flbr of the plaintiflF i^ entitled to a moiety. 

The three other judges concurred. 

Per Cur. Judgment for the plaintiff for one moiety. 



Go3DwiN 'verftis Crowle, Executor. FrUU^f 

Nrv. i7lh. 

ERROR from C. B. in an aftion of debt, to recover a nc- , . ^ 
1 r 1 r r . • /. *^ In debt for 

nalty for the non-perforniance or articles of agreement, be- a penilty, 

twccn the plaintiff and the defendant's tedator. for non- 

The agreement was, that the defendant in the original a£lion, ■"" ^^^^ 
now the plaintiff in error, fliould fink a pit for the tedator, and judi^ent 

on demur*' 
rcr tray be entered up for the penalty, in like manner at before th? j?^/. 8 (^ 9 fTm, 3. c. xi. buC 
UxQti .t can ftand only as a/ecurity for the damaget Jufimatd, 

Aa3 begin 
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1775. ^<S'^ '^ ^^^^ ivithin 14 lA/jnf after the date of the agreement, and 
Goodwin ^^"^*°**^ working and finking the fame, day and night, the fix 
•virjui working days in the wccH, till it fliould be completed. The 
X0W41. ^^^^^^ afligned was, that he did not begin to fink the pit in the ar- 
ticles mentioned tmthin 14 days from the date of the faid agree- 
ment, and continue finking the fame, i^c, prout the articles. The 
defendant pleaded, that he was ready to begin within the i^ days\ 
but that it was agreed between him and the teftator, that before he 
hgan tojink the pit, he (hould drive or Jink a ilough or dreduy &c. 
and averred that he did immediately begin to fink the faid drain } 
but before the faid drain could be funk, 20 days had elapfed ; by 
reafon whereof he could not begin to work the pit within the 14 
days. Upon demurrer to this plea, and argument thereon, the 
court of C. B. gaye ji^dgment for the plaintiflF, which he accord- 
ingly entered up for the whole penaUy 250/. and 23/* lo/. 
coftf. 

Mr. Buller for the plaintiff in error, objeQed, upon the errors 
aflSgned, i^. That it did not appear by the record that the plainr 
t\S had fuftained any damages. 2^^, That no writ of inquiry 
had been awarded to afcertain the damages. 34^9 That thp 
judgment ought not to have been tal^en for the whole penalty— 
but only entered up as a fecurity. 

He argued, that fince the ftatute Z Isf g Wm. 3. c. i i./eS. 8. 
the plaintiff cannot take judgment for the whole penalty, any 
further than as a fecurity for the performance of the covenants \ 
therefore the damages ought to have been afoertained by a writ 
tof inquiry. At common law the party was at liberty to take 
cut execution for the whqle debt : This drove defendants into 
Chancery; where, if compenfation could be made, the court 
would not fuffer the penalty to be taken. The occafion of this 
ftatute was to moderate the rigour of the law. And lince the 
fiatute, $his court has the fame jurifdiction as the Court of 
Chancery had before. In reafon and con^ience, the plaintiff 
ought not to retain the whole penalty, but only to be indemnified 
quoad wha; he has fuffcred : and cited Drage v. Brandy 2 Wilf. 
377. as in point, Alfo a later cafe, Lys v. Hutchins^ iStJi 
June 1773, in Cam, Scacc\ but there the court were not all of 
the fame opinion, and it went off upon the infolvency of one 
of the parties. Here the plaintiff has eleflcd to proceed under 
the %(k of parliament; for the declaration contains a double 
breach. 1^, Not beginning within fourteen days. 2^, Not con* 
tinning to work, £^V. which would not have been good at conw 

moq 
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mon law. i Roll. l\l. SaundenvtxiasCraHvley. Confequcntly ^77C• 
the plaintiff is now bound to abide by the dircftion of the fta- • 

tutc, and cannot take advantage of the penalty. . ^^^^1" 

Mr. Wood for the defendant. Two objeftions have been taken Ciown. 
to the judgment, ift, That there ought to have been a writ of . 
inquiry before final judgment. 2dly, That the judgment ought to 
have been entered up only as a fccurity. The cafe oiDrage verfus 
Brandy depended upon the firft bratnch of the flatute. The court of 
C. B. thouglit the plaintiff had made his ele£lion to proceed upon 
the ftatute ; and, therefore, that the defendant ought to have the 
fame advantage* There,y^t;^r^l/ breaches were affigned; and the 
caufc had gone down to trial, fo that the fame jury might have 
affeffed the damages. But here, the plaintiff has in h(k aiEgned 
only one breach : the covenant is one (ingle fentence, << that he 
** (hall begin within fourteen days, and continue to work," ts^c. 

But fuppofe it were neceffary for the plaintiff to have fet out 
the breaches, and have a writ of inquiry; yet the judgment is 
regular, and he may now do It. By the ftatute, it muCt be the fame 
judgment as before \ that is, a judgment for the penalty, and it is 
to (land as a fecurity. Therefore, the form of the judgment is 
' right. 

Lord Mansfield.— The true condruflion and fubdantial juf- 
tice of the a& is, that the penalty (hall not be levied in any cafe 
whatever; but the judgment in this cafe being upon demurrer, it 
muft be as ufual, to recover the debt. The ftatute direds that the 
judgment (hall be entered as heretofore ; but then it is only to 
ftand as a fecurity for the damages fuftained. The plaintiff is 
not to affign the breaches till after the judgment is given. 

If the plaintiff (hould take out execution for the whole penal- 
ty, then is the time to complain : but there is no obje£tion to the 
judgment as it ftands; and on that ground only the court give 
their opinion that the judgment muft be aiHrmed. 

Per Cur. Judgment affirmed. 

Lord Mansfield added, that in cafes where the court o{ \ 
Chancery order a judgment to be given as fecurity, it is entered 
up in the ufual form, but the party cannot take out execution 
upon it for the fum in which it is given. 



A a4 
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I77^ 



Tuefj^y, Freeman ver/us The Duke of Chandos e/ al. et e 

contra. 






A remote HPHIS was a cafe out of Chancery for the opinion of this 

fee held to couit, thc material fafts of which were as follow : 

pafs under Mr. Francis Keck being feifcd in fee of the reverfion of thc 

general ° 

worJsinun cftatc in qucftion, by his will, bearing, date the 29th oi Jum 
Iti^x^hy' '728> devifcd the fame to his fon John, and the heirs of his 
way of fct- body; with remainder to his only daughter Mary, and thc heirs of 
execution ^cr body ; with remainder to his fix grand nephewsi Ferdinanio, 
Tho^'th^e'^e ^^^^^y* Thomaf, fFilliam, John, and Robert (of whom John 
▼erfion wit Tracy Atkins was the furvivor,) fucceffively for life, but not in 
larJyk[ con" ^^"^^^ ^f fcniority, and to their firft and other fons fucceffively in 
tempUcion tail male, with remainder to his own right heirs, and died on the 
thegenJS*' 29th of September 1728. . 

w^ds being John the fon died on the 23d July 1773, without ifluc, and 
caiTyit:«ni intcftatc as to this reverfion: whereupon all the other nephews 
on^of^*h^*' '^^^"g ^^^^ without iflue, it defcended in equal fevenths on the 
prtici be- fcvcn furviving fifters of Francis Keck as coparceners } of whom 
elude J/Uhe ^^nifred the wife of John Nichoi was one, and Mary thc mother 
eftatcof the of Mr. Freeman the plaintiff was anotiier. 

In 1740 Winifred Nichoi ditd, without having devifed or dif- 
pofed of the reverfion of her undivided feventh part of thc faid 
eftate ; and thereupon the fame dcfctnded on her only fon and 

heir John Nicholt father of Lady Carnarvon aftcrmentioacd. 

John Nichoi the fon, by will dated thc 5th of March 17461 
gave all his real and perfonal eftate to truftees in truft for his 
daughter Margaret Nit hoi at 21, and her heirs ^ and if flic died 
before 21, leaving ij/^ of her body, then in truft to convey thc 
fame to the heirs of her body. 

Overtures having been made for a marriage with Mife Nichcl 
to the Marquis of Carnarvon ^ propofals were Lid before the maf- 
ter, entitled propofals for a fettlement, ^c. viz. " That in con- 
** fidcration of the faid marriage ^nA fortune in money and lands 
•* of Mifs Nichoi, to be difpofed of as aftermentioned, i^c it 
** was thereby agreed, that as foon after the marriage as thc faid . 
•* Margaret Nichoi fhould attain thc age of 2 1 years, the freehold 
<* and copyhold eftates of her grandfather :ind father^ ihould be 
<< fettled upon the trufts there mentioned/' 

Thc 
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The Mailer reported the propofals proper, in cotifequence of 177?. 
which articles were to be approved of> and were accordingly ap- • 

proved of by the Matter. ^""/r* 

Th'c articles recited the propofals, they alfo recited all the Duke of 
real and perfonal eftates which Mifs Nicbol was entitled to, under 
her grandfather and father's will, and the particulars were fet out 
in feveral fchedules by the Matter ; and it was thereby agreed^ 
that they (hould be fettled to the ufes there mentioned. Upga 
the Marchionefs coming of age, a(i a£i of Parliament 22 Geo. 2* 
c. 24. was made, intitled, *< An a£l for fettling the real and 
<< leafehoid ettates of the mott honourable Margaret BryJgei, 
<* commonly called Marchionefs of Carnarvon^ wife of the mod 
•^ honourable James Brydges^ Efquire, commonly called Mar- 
** quis of Carnarvon, and late Margaret Nichol fpinfter, an in- 
<< fant, for the benefit of the faid Marquis and Marchionefs and 
«< their iflue ; and for applying part of the perfonal ettate of the 
" faid Marchionefs for the purpofes therein mentioned/' 

The aft reciting the propofals, articles, Wr, cna6^s, ** That 
*« all and fingular the freehold and copyhold eftates of the 
** faid Margaret now Marchionefs of Carnarvon (except as is 
" therein excepted) in the third and fourth fchedule to the 
*< articles mentioned, and all other the manors, mefluages, landst 
<* tenements and hereditaments, freehold and copyhold, of the 
*« grandfather and father of the faid Margaret, (ituate in the 
*< feveral paritties of St. Andrew, Holborn, &c. or elfewhere in 
«< London ; and in the feveral pariihes of Fryern^ Barnes, &c. or 
•« elftivhere in the county of Middlefex ; and in the paritti of South 
** Stoneham ox elfewhere in the county of Southampton, and else- 
*< WHERE, i^c. (hall be vetted and fettled to the ufes therein 
•* mentioned." The only variation between the articles and the 
aft was, that certain debts of the Marquis were to be paid, and 
in confideration of the Marchionefs agreeing thereto, all her • 
ettates were to be fettled upon her and her heirs, in cafe (he fur- 
vived the Marquis having no iflue, or failing iflue between them. 

At the time of the marriage and alfo at the time of parting 
the aft, Robert Tracy, Anthony, Thomas, and John were alivCj 
and Thomas had then a fon living named DodwelL 

Margaret Marchionefs of Carnarvon died on the J4th day of 
Augujl 1768, without iflue, and without having m.ade-any dif- 
pofition of the faid ettates of her late grandfather and father, and 
inteftate. « 

Mr. 
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1*11^. Mr. John Tracy Atkins died on the 23d of July 1773* witi* 
out ifiue ; and then the reverfion of the eftates now in quef- 



'9trfu$ ^^^^ dropt in, and devolved on the co-heirs of the faid Fran* 
Duke of ^/j Ktcki or the perfons claimine: under them : and the Doke 

Cm AM Bos. 

of Chandos having claimed the (hare late belonging to Lady Car^ 
narvottj and the co-heirs oppofing tlie claim, Mr. Freeman filed 
a bill in Chancery againft the Duke and ail the other claimants 
.£or a partition, and bjr his bill controverted the Duke*8 claim, 
and his Grace filed a crofs bill to eftablifli it. 
. The queftion was. Whether the reverfion in fee of one undivid* 
ed 7th part of the eftate in queftion, pafled under the aft of 
parliament to the defendant the Duke of Chandos ? 

Mr. Buller for the defendant argued, that the intention of the 

parties was, to fettle all the eftate both real and perfonal of 

Mifs Nicholy except what was particularly excepted: that the 

propofals were general^ without any exception; that both the 

articles and a£t of parliament^ were intended to carry the pro- 

pofals into exiecution \ and that the words <* and elfevjheri^ in 

• Vtdt the the ena£ling part of the ftatute page 1 7*. were fufiicient to carry 

wordsofihe ^^ revcrlion of this undivided 7th part, though not exprefsly 

ckutcbefore mentioned. And if fo, the court would give effedt to fo material 

iscotioned. ^ ^q, j^ rather than rejedl it j more efpecially as this was the 

cafe of a deed; and cited 3 P. Wms* 56. 

Mr. Kenyon^ cotitra^ for the plaintifi^ faid, he did not deny that 
the words were large enough to carry the reverfioain queftioo, 
if it appeared to be the clear intention of the parties that it 
fiiould pafs. But he denied there was any fuch intention. And 
if fo, the court would control the operation of the words '< and 
<f elfewhere"^ which were a loofe general cxpreflion, rather than 
give it eflfeft contrary to the intent of the parties. And fo it 
was done in the cafe of Strong verfus Teat^ 2 Burn 912. Here, 
the propofals moved from the Duke of Chandos^ whofe objeft 
it was to get as much of the property of Mifs Nichof as he could. 
That there was not a furmife of this reverfion even being known 
to the Mafter ; that the articles extended to nothing more than 
was contained in the propofals \ and that the zGt of parliament 
did not include even fo much. Confequently, as nothing ap^ 
peared in either of thefe inftruments from which it could be col- 
lefted that the parties had this reverfion in view at the time, the 
opurt would reftrain the generality of the expreQion to thofe 
eAates only, which were in the contemplation of the parties. 

Lord 
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Lord Mansfield.*— The material point in this cafe isj what Vf^i• 
the meaning of the parties was, before the pafling of the wEt ythat ' 

is» whether any thing was then m contemplation, escept what vtrfia 
the Marchionefs was in poffeffionof.— I have feen Settlements in ciiakoou 
which it has been provided, that if any eftate (hall defcend to 
the wife during coverture, it (hall be fettled to fuch and fuch 
ufes in the fettlement named. In this cafe, the reverfion Was 
after four fons and their iffue ; and one of them had then a foQ 
living ; fo that it could be of no great value. We will think of 
it. If we have any doubt, it may be argued again, but if clear 
we will make our certificate. 

Afterwards, on the 28th of November in this term, the court 
certified in thefe words : 

<< Having heard counfcl on both (ides, and confidered this 
/< cafe, we are of opini6n, from the propofals, report and articles, 
** that the intention of the parties was to fettle all the real and 
^^ perfonal eflate of Mifs Nichol which (he had from her father 
>< or grandfather, except what was particularly excepted: 
♦' Though, probably, this remote rcvcrGon might not then be 
^* in contemplation ; and, therefore, the words of the articles do 
*• not exprefsly include it. We confider the aft of parliament, 
^< as a fettlement, to execute the articles, with the variations 
^* mentioned in the preamble : and though this remote rcver- 
** fion might not then be particularly thought of, yet the gene^ 
** rai words arc fufficient to include it ; and the intention of the 
** parties was to include alL Therefore, we are of opinion, that 
** the reverfion infee^ of one undivided fcventh part of the eftatc 
*^ in queftion, did pcifs^ by the aft of parliament in the plead- 
^* ings mentioned, to the defendant the Duke of Chandos^* 

Freeman Efq. verjus Duke of Chandos et d. et c Smu^. 

contra. 

^T^inS was a branch of the laft cafe and fent from the Court Onedeviieg 
9f Chancery alfo for the opifiion of this court ;; the material ^'^6^f|"» 
f afts were as follow : . counties of 

Robert Tracy^ in whom the reverfion in fee of one undivided and^mA 
fcvcnth part of the Keci eflate, {vide the laft cafe,) was veiled s^s f*^ ^ndelff 
claiming under one of the co-heirs of the (aid Francis Keck, made higJm •f 
his will dated i6th of OElober 1166. and thereby devifed ♦« all ^"^J''^)?, 

je/f to certain cka^et thereon, and timitetions in his marriage fetttftnent naqfied; i(i trufl teftand 
ftrifcd of the fsid eflates in G, and fV, or effewbrre^ to certain ufes. Hii eflates in G. and ff^. 
yirere the only eflates cliarged or mentioned in h:$ (narriage fettlement. But he was alio tntitled 
to a rjverfion of certain eftatet in the counties of Oxford and ff^Uts* He|d that this rtverflon 
paflcd by llic words " elfewbere in the ktngdtn ifErgiard,** * 

' <* and 
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1775* '^ ^^^ everjrhis manors, mefluages, lands, tenements, heredita- 

' • ** ments, and prcmifes with their and every of their rights, 

^'"Sr" " members and appurtenances, in the counties of Gloucefter and' 

Duke of " Worcejler and elfewhere in the hittgdom of England^ and all his 

ANDos. j^ eftates, ufe, benefit and intereft in rcverfion, remainder or ex- 

'* peflancy, to truftees, fubjedi to certain, charges thereon, and 

'' to certain limitations and edaces to allhij? brotlierslfeverall j, and 

'< their refpeflive firft and other fons in and by his marriage fet- 

** tlement, bearing date the 5th oi Auguft 1735, cxpreflcd and 

*< declared ; in truft, in cafe he himfelf and his faid brothers 

^< (hould all die without iflue male of his or their body or bodies, 

, <* or his faid brothers (hould die before the age of 2r, then, 

<* to (land fcifed of the faid eftates in Gloucefter^ Worcejler 

*« or ilfewbere and the rcverfion or reverfions of fuch eftates, 

<< and of all his eftate, ufe, benefit, and intereft in reverCon and 

«* expectancy therein to the ufes there mentioned." 

By the marriage fettlement of Robert Tracj^ the eftates in 
Gloucefter and Worcejler were limited to himfelf for life, remain- 
der to his firft and other fons in tail male, remainder to his three 
brothers Jobriy Thomas^ and Anthony^ and their faid firft and other 
fons, fucceflively in ftri£l fettlement. 

After the death of Robert Tracy without iffiie, on the 28th 
September 1767, John Tracy thinking the rcverfion in qucftion 
did not pafs by the will of Robert Tracy^ made a codicil to his 
own will dated Augujl ift 1768, and thereby devifed the fame 
to truftees on the trufts there mentioned. 

Lady Hereford^ the firft devifee under Robert Traces will, 
claimed this rcverfion \ as did likewife the devifees under the 
codicil of John Tracy. 

The qucftion was, whether the rcverfion in fee of one undi- 
vided feventh part of the Keck eftate vefted in Robert Tracy did 
pafs by the will of Robert Tracy ? 

Mr- Kenyon was about :o argue for Lord Hereford^ but Lord 
Mansjield called upon the other fide to go on. 

Mr. Buller for Mr. Freeman argued, that from the words of 
the will referring to the limitation of the eftates in the counties 
of Gloucefter and Worcejler and the charges thereon, it was 
manifeft the teftator had no other eftates than thofe in contem- 
plation, at the time of making his will ; and therefore, the rc- 
verfion in qucftion, which Was a rcverfion of eftates in Oxjordjbke 
and Wilt/hire^ would not pafs by the words " elfe^there in the 
•* lingdom of England^* and cited Strong verfus Teat^ 2 Bur^ 

912. as in point. 

Lord 
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Lord Mansfield ftoppcd Mr. Kenyan, faying it was too clear 177^. 

for him to give himfelf any trouble about it. If the words of ^ 

the will are not fufficient to carry the premifes in qucftion, the ^^^^^^^ 

dragnet of conveyances will never cnd.-« After wardSf on the 20tb Duke of 

of November in this term, the court certified in thefc words* «ak»oi. 

'* Having heard counfel on both fides, and conCdered this 
** cafe, we are of opinion that the reVerfion in fee of one undi- 
*< vided feventh part of the Keck eftate, vefted in Robert Tracj^ 
«* did pafs by the will of Robert Tracy** 



ChAMBERLIN-^/ tf/. Ver/US SoNGHURST. FnJmj^ 

^otf. i4tli« 

T N cafe, for money had and received to the plaintiff^s ufe, the The addi- 

fafts at the trial appeared to be as follows. The plaintiffs ^^^^^^^ 
Were owners of a waggon which pafied loaded through a turn* wagj^ont 
pike belonging to a turnpike road, called the Rent road. — ^Thc ^^Su^^ 
defendant was appointed by the truftees of that road a colle£lor cording to 
of tolls, and to weigh carriages pafEngon the faid road under the jPtr/prow* 
ftatutes 13 Geo. 3. c. 84. and 14 Geo. 3. c. 82. amoqg other adts* f*^'" named 
The plaintiff's waggon weighed x8 hundred ovei^weight. The 14 c«. {. 
defendant infifted upon being paid at the rate of 20 s.per hundred ^' ffw^*^* 
for the ivhoh overweight, which by that mode of calculation ^''e/i charge 
amounted to 18 /. and was paid accordingly. — Upon the gene* ^additK>n. 
ral iffue pleaded, a verdift was found for the plaintiffs for 13/. *JtoUin- 

. . currcd, up- 

Sc 6 d. and cods, fubje6l to the opinion of the court on the foU on lUc grofs 
^ lowing qucftion; " Whether the defendant ought to have received *>verwvight. 
•* at the rate of 20 /. per hundred for more than t/jree hundred 
** weight of the eighuen hundred overweight." 

Jn cafe he ought not to have received the whole fum of 18 /• 
the pojiea was to be delivered to the plaintiffs. In cafe he ought 
to have received the whole fum, a nonfuit was to be entered. 

Mr. Morgan for the defendant argued, that by the condruAion 
of the ftatute 13 Geo. 3. c. S^./e^. i. and i^Geo^ 3. c. ^l.feSi. 2. 
the defendant was entitled to take 20 /. additional toll for every 
hundred overweight, whenever fuch overweight exceeded 
fifteen hundred weight, which it did in this cafe ; and, therefore, 
that a nonfuit ought to be entered. 

Mr. Lucas^ contra^ for the plaintiffs infifted, that fo much of 
Jlat. 13 Geo. 3. c. 84. as empowers the truRees to take an addi- , 

tional 20 X. per hundred for every hundred overweight, was re- 
pealed h^Jlat. J 4 Geo. 3. c. 82. yf<f7. 2. pnd that the fum to be 

takei^ 
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^775- ^^^^% ^9 an additional tbll for th(^ overweight in thbcfafe, oiigbt 

- ■*■ to have been calculated acc|;>rding to the following proportieift 

^bVlT N mentioned in this latter ftatute i vix. 3 d. pei^ hundred weight fok* 

'^M the id and izd hundred weight i6d* for every hundred wei^t 

BUBST. above two, and not exceeding five. ; 2 s. 6 d. for every hondiet. 

iabove five and not exceeding ten ; 5 /. , for every hundred above 

ten, and not exceeding fifteeuj and 20 /• for every hundred above 

fifteeui which would have amounted only to 4 /• 19 /. 6 d. in alT^ 

inftead of 18 /. which was the fum demanded of, and adtttll^ 

paid by the plaintiflF. And of this opinion was the court. 

Per Cur. Poftea delivered to the plaintiflfl 



jui^^ Wilkinson qui tarn, ver/us Allot. 

vrhtnatfui TNdebt upon iht^at. 21 Hen. 8. r. 13. for non-refidence, tht 

tTi^MT' defendant pleaded the general iffue, and at the trial the phin* 

on the /fat. tiff was nonfuitcd. Mr. Davenport for the plaintiff had obtained 

r.'^S.hnon- a rule to flicw caufe why the mafter fhould not be reftrained 

A^^ ^^ ^^^^ taxing the defendant his cofts : and now in fupport of the 

it entitled Hik, infifted,. diat as the plaintiff, if he had recovered, would not 

toQoCtu Ijj^^^ Jj^^ entitled to cofts, it was neither legal, nor juft, nor 

reciprocal, that in the event of his having failed, he (hould pay 

cofts to the defendant. That hjjlat. 24. H. 8. r. 8. a defend-* 

ant can have no cofts on a nonfuit or verdi£l, where the plain-* 

tiff fues to the king's ufe, which was the cafe here ; becaufe half 

the penalty belongs to the king : That ihc^at. iZEl. c. S^feS. 3. 

did not extend to this cafe, but only to cafes where the wMe of 

the penalty belongs to the informer, or where hz \s the parij 

grievedyZXiAciXti, \ Anderf. \\6.pl. 162. as exprefsly in point to 

this purpofe. 

Mr. Partridge^ contra^ mentioned ihcjiat. 23 Hen. 8. r. i^.feBi 
i.zn6Jlat. 4 Jac. i. r. '^'feB. 2. but relied chiefly on Xhtjlat. 
18 El. c. 5* feSi. 3. the objcdb of which he infifted was, toprc-^ 
vent vexation in common informers; and, therefore, had exprefsly 
provided, <* that where any informer on any penal ftatute fliall be 
** nonfuit, he (hall pay to the party defendant his cofts and char- 
*' gesy iicJ* That nothing could be more vexatious than the 
prefent a^ion, there being tlo lefs than fixteen charges of non- 
veCdence, in all of which the plaintiff had failed \ and alfo a 
charge of occupying a farm contrary to the ftatute, in which he 
had likewife failed. That as to thp diftin£iioji taken between a 

8 common 
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common informer, who is entitled only to bmlfxht penalty, and 1775* 
one who is entitled to the nuboli, no fuch diftinAion is to be found 



in the. books : But the diftindion is between a commoti infomur ,on 
and the party grirueJy the former being liable to cofts, the lat- ^^ 
ter not ; and cited i Barnes 124. Jeynesqui tarn v. Stephen/on *% • yuu % ' 
as in point* That hct e the plaintiflr was not the party grieved; ^^^^' 
and therefore was liable to cods. ca& 

'Hit. Graham oxk the fame Gde cited Salk* 2^. Kirlhamii 
WbtiUr. *< Proiecutors qui tam^ are looked iipon as common in--* 
^' formers :". and a note at the end of that cafe, in which it is faid,* 
that " where a ftatute gives a penalty to a Jirangtr^ he is a com^ 
•* mm informer^ and (hall pay cofts VL^onJlat. iB EL c. s ' other- 
** wife where the ftatute gives it to the party grieved, for he is 
<* not liable to cofts." 

Lord Mansfield. It is a certain principle that the king him- 
ielf neither pays nor receives cofts in any cafe. But this is not 
a fuit profecuted by the king, though he would have been enti* 
tied to a moiety of the penalty if it had been recovered : But it is 
the fuit of a common informer. The^/i/. ^3 Hen. 8. c, 15. is 
out of the cafe. But the Jiat. iBELc,$. is decifive. In thefc 
qui tarn aflions, there is liberty given to the informer, by the fame 
claufe of the ftatute as provides for cofts, to compound for the . 
offence with leave of the court, which (hews they are common 
informers. It is an exceedingly plain cafe. I think the phintifF 
ought to pay cofts, and alfo the cofts of this motion. 

Aston Jufticc. — ^Therc is a cafe of Greetham verfus the Inhabit- 
ants of the hundred of T/^^a/f, reported in3 Burr. 1723, theground 
of which, after it was decided, fome of the judges thought the 
court had quite miftakea and mifapprehen;Ied. Mr. Juftice 
^/Ym^/ and I thought fo upon talking it over afterwards, and 
were for fetting the matter right, but the cofts were taxed. The 
miftake upon which the couit went was, that the plaintiff being 
Hit party grieved^ would have been entitled to cofts if he had 
recovered ; and, therefore, having failed, ought to pay cofts to 
the defendant. But in fad), the plaintiff would not have been 
entitled to cofts on the fiat. 9 Geo. i. e. i^^.fiB. 7. upon which 
that adion was brought ; bfcaufe it is a ^2t\xtt fubfequent to the 
itatute of Gloucefier^ which gives cofts only where damages were 
before recoverable. Now before the fiat. 9 Geo. 1. c. 22. no 
damages were recoverable for what is there made the fubje£t of 
an a£tion againft the hundred ; therefore the plaintiff* could not 
have bad cofts if he had fucceeded ; and confequently the 

defendant 
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jTj;. defendant was not entitled to any under the^^, 4 Jac. J. r. 3. 

•— I woulH not have that cafe thereforej^ coiifidered as a precedent ; 

SON * becaufe the court afterwards found that they had certainly mif- 
^frfm apprehended the ground upon which they determined it. 

The diftin£^ion taken in the books is this ; wherefoever a fta* 
tute fttbfequent to the ftatute of Gloucefter increafes damages to 
. the double or treble value, where damages were. ^{/^rr^iv^/^y the 
platntiflF (ball xtQcmcx cofts^ and thofe cofts fhall alfo be doubled or 
trebled, as the (la tute may be. But where fingie^ double, or treble 
damages iire mwly given by fuch fubfequent ftati|te, where m da^ 
mages were formerly recoverable, there the plaintiff fliall recover 
thofe damages only, and no cofts : becaufe the ftatute of Ghucifter 
does not operate to add cofts to what is given by fuch (abfequent 
ftatute. 2 /«/?. 289. Gilh. Hijl. C. P. 258, 259. Therefore I 
am of opinion the rule ought to be difcharged. 

AsHHDRST Juftice. The obje£l of this ftatute was to prevent 
vexation in common informers \ and therefore, in that refpe^t, 
there is no diftinflion between a common informer qui tarn, and 
one who is entitled to the whole penalty } for he may be juft as 
vexatious when he profecutes on behalf of the king and himfelf 
joiutly, as when he fues on his own feparate account. 

Per Cur* Rule difcharged. 
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Farr£n qui tamy verfus Williams* 

^^HIS was an information qui tarn on the ftatute 5 ELc^^. ffV/njuf* 
feci. 39. brought in ihccourt of Quarter Seflions, in the city ^^^^^^ 
of London^ againft the defendant, for cxercifing the trade of a •'»#3w may 
tallow chandler, not having ferved feven years apprenticefhxp. It Xvj^rmat'x^^ 
was removed by ^^rZ/Vrari into this court, and tried before Lord «>ny»«A'- 
Mansfield at the fittings after Trinity Term 17751 ^^en the de- iorexercif. 
fendant was found guilty. ^ ZH'Sl 

Mr. Dunning laft term obtained a rule to (hew caufe, why the ^"^i^*** *» 
judgment fliould not be arretted for want of jurifdi£lion in the rhip :or 
feflioiis, upon the authority of the rcfolution of S. R. upon the ^f "•" >' 
ftat. 21 Jacc. ^.fe5f. i. in Sir tVm, Jones 193. 

Mr. Wallace J Mr.jB^flrrr£/?and Mr. Buller now (hewed caufe, 
and infilled, that by the ftatute 5 El. c 4,/e^. 39. and ftat. 31 
El. c* ^.feSl. 7. the quartet fe(Eon£ had a jurifdi£tion by Informa- 
tion ; otherwife they could have no jurifdi£tion at all, for they 
certainly could not proceed by way of indictment : and cited 
1 Bur. 543. Rex v. Wright. I &alk. 373. H^h. 183. 327. — Cro, 
Jac. 75. 178. Andr. 216. Rex v. Holmes. 

Mr. DutTning for the defendant faid, he admitted the courts 
of We/Imiujler could not take cognizance of offences againft the 
ftat. 5.-£7. c. 4. unlefs committed within the county where the 
courts (it ; and fo the cafes cited certainly proved, but they proved 
no more. But what he (hould contend for was, that the court of 
Quarter Se(rions had no authority toproceed by information in any 
cafe, unlefs it was exprefsly given them by ftatute :.And that the 
ftatute in this cafe gave no fuch authority. In fupport of this 
general propofition, he cited 6 Co. 19 b. Gregory verfus Blajhfield^ 
7indCro.El.'j2T. Barnaby v. Goodale : Wherein error from a 
judgment in Bury upon an information on the ftat. 5 El. c. 4. 
that point was exprefsly adjudged. 

Lord Mansfie/d SLikcd, if it appeared that the information in 
that cafe was before the Quarter -SelTions. 

Mr. Dunning. It docs not exprefsly appear in words, but it could 
be at no other court : if it had been at the feilions of oyer and ter- 
miner, the objcdlion would equally hold.— Atto thcobjcftipn that 

Vol- I. B b the 
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thcQuartcrScffions have no jurifdiaion atall, unlcfsthcycan pro^ 
• <iecd by information^ they clearly may proceed by indidmcnr. 
The modes of proceeding are hyjlat. 5 Eliz. r. i^.feB, 39. given 
di(lin£lly and feparaitcly, reddtndojingulaftngulis : Civil jurifdic- 
tion, by (mtybfc.to Courts of civil judicature ; criminal jurif- 
difiionj to Courts of criminal judicature ; and bill of complaint, 
to the prefident in council. 

Lord Mansfield. — The whole queftion turns upon the 39th 
feZiion of the ftatute. 'flie words 9re very much embarraffed, and 
the matter does not teem to be fettled by any of the cafes. I 
widi to know the pra£lice ; and to inquire of fome of the old 
c]erks of aflife how the ufage has been at oyer and terminer. 
Mr. Wallace faid there had been fome tried at Latico/ler. 
AsTON Juftice.— -And elfewhere. I do not thi^k the old cate 
of Gregory v. BloJIjfield in 6 Co. ly. is conclufive : And if it has 
been a practice long received, we (hould do wrong to overfctit. 
As to the cafe of Barnahyy. Goodale, Cro. EL 737. it does not 
appear that the court at Bury was a court of feffions, or of oyer 
and terminer. Cur. advifare vult. 

The next day LorH Mansfield mentioned this cafe, and cited 
an opinion of Holt Chief Judice when at the bar, out of a note 
book belonging to the late Mr. Gill of Durham. The queftion 
fubmitted for i/o/z's opinion w?.s, ** Whether an a£tion could be 
** brought in the corporation court for cxercifing a trade con- 
•* trary to the ftat. 5 ELc. 4 ?" and the opinion was as follows i 
•* I conceive an aftion cannot be brought in the corporation 
•* court : But an information qui tarn may be brought in the cor- 
*^ poration court of feffions. John Holt.'* His Lordfliip add- 
ed, that he had mentioned it to fevtral of the judges, who faid it 
had been cuftomary on the circuits to try fuch informations. ^ 

Mr. Juftice JJion faid, he had inquired of fome perfons of 
great experience in feffions bufinefs 5 and was informed by them, 
t^at it had been ufual to file fuch informations. 

Per C«r,— The rule for arrefting the judgment mud be dif- 
charged., 



Rex verfus Erasmus Warren Clerk. 

MR. Buller laft term (hewed caufe againft a mandamus to 
rcftore William Readjbaw to the office of parifli clerk of 
Hampjiead: He ftated that the clerk was appointed by the roi- 
nifter. That he had fmce become bankrupt, and had not ob- 
tained his certificate ; that he had been guilty of many omiffioos 
if retnoYed by lum without fufficicot caufe, a nandanMi villiic to rellocv him. 

in 
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in the rcgiftcr; was aftually in prifon at the time of his re- 1775. • 

moval, and had appointed a deputy who was totally unfit for -^ 

the oflSce : And therefore fubmitted that there was fufEcient ^^y-^, 
caufe for removing him. Wa»»in» 

Mr. Lucas y contra^ infilled that the oflBce of parifli clert 
is a temporal office durante vita : 'I'hat the parfon cannot re- 
move him : and that he has a right to appoint a deputy : And 
cited 1 Bur. 367. 2 S/r. 942.— 1x08. 11 Mod. 261. 

Lord Mansfield then faid, there was an application of tliis 
fort in a cafe, Rex v. ProBor. Atidh. 15 Geo. 3. where the par- 
fon removed a parifh clerk appointed by the former incumbent. 
There the right of amotion was in quedion ; and all agreed it 
muft be fomewhcre, but that cafe was not decided. 

AsTOM Juftice.-*The court in that cafe recommended it to 
the minifter to rcftore him upon his afking^pardon *. 

Lord Mansfield. — What remedy is there in Wejiminfter-hall 
to remove him ? He certainly has his office only quamdiu bene 
fe gejferit. But though the miniftcr may have a power of re- 
moving him on a good and fufficient caufcj he can never be the 
fole judge and remove him ab libitum \ without being fubjcdl to 
the control of this court. 

AsTON Juftice. — As long as the clerk behaves himfelf well 
he has a good right and title to continue in his office : There- 
fore if the clergyman has any juft caufe for removing him, he 
fliould ftatc it to the court.— Accordingly the court enlarged 
the rule to this term, that affidavits might be made on both 
fides, of the caufe and manner of amotion. Adjornatur. 

And now on this day, upon reading the affidavits, Lord ManS'^ 
field {zii^ it was fettled in the cafe of Rex v. Dr. AJhton, 28 Geo. 2. 
1754. ** That a parifh clerk is a temporal officer, and that the 
•* miniftcr piuft (hew ground for turning him out." Now in this 
cafe, there is no fufficient reafon affigned in the affidavits that 
have been read, upon which the court can exercife their judg- 
ment ; nor is there any inftance produced of any mi(behaviour 
of confequence : therefore the rule for a mandamus muft be 
abfolute. Per Cur. Rule abfolute. 



Hambly €t al\ Aflignccs of Moon ver/us Stmti^. 

Trott Adminiftrator. 

IN TVoti^ againft an adminiftrator cum tefiamento annexo^ the Trover docs 
declaration laid the converfion by the teflator in his lifetime. !*°^*A 

' •^ at^ainit an 

* I omitted inferting the cafe of Rtx verfus VnBnr in h*s place, becaufe Ic was ^^<^^ucor 
coDipromUed u above ; and the^ Court gave no opinion. verrion by 

B b 2 Flea« hit teftatgr.^ 
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1776. Pica, that the te/lator was not guilty. Verdift for thc»plaintiff^ 

,^_ -^ ^j^ Kerby had moved in arrcft of judgment upon the ground 

* verfus ®f ^^^^ being a perfonal torty which dies with the perfon ; upon 

TioTT. the authority of Collins v. Fennerell*. and had a rule to flicw 

af 13 Get. caufe. 

a. ^. R. My 5^/^^ l^(j ^^jnjj (hewed caufe.— The objeaioa made to 

the plaintiflr's title to recover in this cafe is founded upon the old 
maxim of law which fays, aSlio perfonalis moritur aim per- 
fond. But that objeftion' does not hold here ; nor is the maxim 
applicable to all perfonal a£lions ; if it were, neither debt nor 
affum^tt would lie againft an executor or admini(lrator« If it is^ 
not applicable to all perfonal anions, there mu(l be fome re» 
ftriflion ; and the true di{lin£lion is this ;. Where the a£lion is 
founded merely upon an injury done to the perfon, and no 
property is in queftion j there, the a£lion dies with the perfon : 
as in aflault and battery, and the like. But where property is 
concerned, as in this cafe, the adiou remains notwithitandiag 
the death of the party. 

Trover is not like Ircfpafs, but lies in a variety of cafes whert 
a party gets the pofleflion of goods lawfully. It is founded 
folely m property : And the value of the goods, only can be re- 
covered. Therefore, the damages are as certain as in any aSion 
aiajfumpfit. As to the cafe of Collins v. Fennerell it b a finglc 
authority and was not argued j therefore, mod probably was 
determined fimply on the old maxim. But Zavile 40^. cafe 90. 
is direftly the other way. 

Where the damages are merely vindi£live and uneertam, ao 
adion will not He againft an executor ; but where the a£tion is to 
recover property, there the damages are certain, and the rule does 
not hold. This is an action for (heep, goats, pigs, oats, and 
cyder converted by injuftice to the ufe of the perfon deceafed: 
Therefore, this adion does not die with the perfon. 

Mr. Kerhy contra for the defendant cited. Palm, 330. where 
Jones Juftice faid, " that when the aft of the teftator includes 
*' a torty it does not extend to the executor ; but being perfonal 
*' dies with him ; as irover'2hd converfton does not lie againft. an 
** executor for txovtr fait par luyJ^ Collins v. Fennerell above cited. 

Here, the goods came to the hands of the teftator, and he 
converted them to his own ufe. Trover is an a£lion of 
tort ; and converfioii is the gift of the aftion : No one is an- 
fwerable for a tort^ but he who commits it ; confequently this 
aftion can only be maintained againft the perfon guilty of fach 
converfion. But here the converiion is laid to be by/ the tcfta- 
15 ' tor. 
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rx>Y. Therefore the judgment muft be arretted. The diftinc- 1776. 
tion that has been taken in the books is, that the a£lion may be 



maintained by an executor but not againfihitn. Popham '^u "^^fj*^ 
Hughes V. Robstkim. Popham 139. Le Mafon v. Dixon, T»ott. 

Lord Mansfield. If this cafe depends upon the rule, a^w/rr- 
fonalis moritur cum perfond^ at prefent only a '£8um has been 
cited in fopport of the arguments Trover is in form a fprt^ but 
in fabdance an aftion to try property, 

Mr. Kerby. The executor is anfwerable for all contrafts of 
the teftator, but not for torts. 

Lord M^NSFiELD. 1 he fundamental point to be confidered in 
this cafe is, whether if a man gets the property of another 
into his haacb it m.>y be recovered againft his executors in xht 
form of an a£lion of trover, where there is an aftion againft tlie ^* 
executors in another form. It is merely a diftin£lion whether 
the relief (hall be in this form or that. Siippofe the teftator had 
fold the (heep^ ^c. in quedion : In that cafe, an a£tion for money 
had and received would lie. Suppofe the teftator had left them 
in fpecie to the executors, the converfion muft have been laid 
againft the executors. There is no difficulty as to the admi- 
niltration of the afTets, bccaufe they arc not the teftator's own 
property. Suppofe the teftator had confumed them, and had 
eaten the fheep ; what aftion would have Iain then? Is the execu- 
tor to get off altogether ? I fliall be very forry to decide that 
trover will not lie, if ihere is no other remedy for the right. ^ 
AsTON Juftice. Suppofe the executor had had a counter de- 
mand againft the plaintiff, he could not have fct it off in Tro* 
ver : but in an a£lion for money had* and received, he might. If 
thefe things had been left by the teftator in fpecie, the conver- 
fion muft have been laid to be by the executor. There fcems to 
be but little difference between aftions of trover, and a£lionsfor 
money had and received. As at prefent advifed, I incline to 
think trover maintainable in this cafe. 

AsHHURST Juftice. The maxim does not hold as an univerfal 
propofition ; becaufe ajfumpfti lies. As to the cafe of Collins v. 
Fennerelly all the court confidered it as unargued, and given up ra- 
ther prematurely by Mr. Henley. 

Lord Mansfield. The criterion I go upon is this: Can juftice 
poflibly be done in any other form of action ? Trover is merely 
a fubftitute of the old action of detinue, a Keb, 502. Ventr. 30. 
Sir 7p Raym. 95.— —The Court ordered it to ftand over. 

B b 3 Upon 
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1775. Upon » fecond argument this day, Mr. Dunning cited Cn. 

• Car, 540 — 1 Sid. 88. 

Vef'^s ^ ^^'^ Mansfi f.ld. Many difficulties arifc worth confideration. 
T«oTT» An a£tipn of trover is not now an a6lion ex maleficioy though it it 
fo in form ; but it is founded in property. If the goods of one 
perfon come to another, the perfon who converts them is anfwer- 
aible. Infubjiance^ trover is an a£tion of property. If a man re- 
ceives the property of another, his fortune ought to anfwer it. 
Suppofe he dies, arc the aiTets to be in no refpe£l liable ? It will 
require a good deal of confideration before we decide that there, 
is no remedy. 

Aston, Jiiftlce. The rule is, quod oritur ex deli&o^ non e9^ con^ 
iraSlUf (hall not charge an executor. 2 Bac. Mr, 444, 445. ///• 
Executors and adminijlrators, 5 Bac. Abr. 280. ///. Trover. Where 
-goods come to the hajid^ of the executor \x\fpeciey trover will lie % 
where in value, an a£lion for money had and received. But the 
difficulty with me is, that here it dots not appear whether the 
goods came to the hands of the defendant in fpecie or in value. 

Cur. advifare vult. 
Afterwards, on Monday^' February 12th, in this term. Lord 
Mansfield delivered the unanimous opinion of the court as fol- 
lows : 

This was an aflion of trover againfl an adminiilrator, with the 

Will *<niicxed. The trover and converjton were both charged to 
have been committed by the teliator in his life-time : The plea 
pleaded was, that the tejiator was not guilty. A verdi£l was found 
for the plaintiffs, and a motion h.is been made in arreft of judg* 
ment, becaufe this is a torty for which an executor or adminiftra* 
tor is not liable to anfwer. « 

The maxim, aHio perfonalis moritur cum perfoni, upon which 

' the objedion is founded, not being generally true, and much left 

univerfally fo, leaves the law undefined as co the kind of perfonal 

afHoiis which die with the perfon, or furvive againft the eze« 

cutor. 

* 

An aQion of trover being inform a JiHion^ and in fuhfiana 
founded on property, for the equitable purpofe of recovering the 
value of the plaintiff's fpecific property, ufed and enjoyed by the 
defendant; if no (»ther adlion could be brought ;4gainft the exe- 
cutor, it feems unjuil and inconvenient, that the teftator's aflcts? 
(hould not be liable for the value of what Jbelonged to another 
' * man, which the teliator had reaped the benefit of* 

Wc 
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Wc therefore thought the matter well dcferve*d conGdcration : i']^6^ 

We have carefully looked into all the cafes upon the fubjed. r^ 

To ftate and go through them all would be tedious, and tend ^,j)^^ 
rather to confound than elucidate. Upon the whole, I think T*«tt. 
thcfe conclufions may be drawn from them. 

Ftrjly as to actions which furvive againft an executor, or 
die with the perfon, on account of the caufe oi aSllon. Secondly^ 
as to adlions which furvive againft an executor, or die with the 
perfon, on account of x\\^ff/rm of aH'ton. 

As to i\\t fiijl; where the caufe of aftion is money due, or a Where the 

contraft to be performed, gain or acquifition of the teftator, by ^^'^ ®/ 

^ ' action IS 

the work and labour, or property of another, or a promife of thd money due, 
teftator exprefs or implied ; where thefc are the caufes of adtion, tra«^o"he 
the a£lion furvives againft the executor. But where the caufe of p«rformeJ, 
a£lion is a tort^ or arifos ex del'iElo (as is faid in SirT. Raym.^'j^ Hole quifition by 
V. Blandford,) fuppofed to be by force and a^ainjl the King's peace ^ or^ to^Trt 
there the a£lion dies; as battery, falfc imprifonment, trefpafs, of mother, 
words, nuifance, obftru6ling lights, diverting a water coXirfe, hy'thTbcf-* 
efcape againft the (heriff, and many othrr cafes of the like kind. t«torcxf 

Secofidly^ as to thofe w'. ich furvive or die, in refpeft of t\icform jmpiie'^,the 
efa^ion. In fome actions the defendant could have waged his vives^Kainft 
hw •, and therefore, no adlion in that form lies againft an execu* ^"« execu- 
tor. But now, other nftions are fubftituted in their room upon wift, fitbt 
the very fame caufe, which do furvive and lie againft the execu- 3^!?^** A- 
tor. — No aflion where in form the declaration muft be quare vi et /iff©, fup- 
arwisy et contra p.icem^ or where the plea muft be, as in this cafe, by/orr^tand 
that the tejlaior was not guilty^ can lie againft the executor* agairji tbt 
Upon tlie face q{ the record, the caufe of adlion arifes ex deliiio: 
and all private criminal injuries or wrongs, as well as all public 
crimes, arc buried with the offender. 

But in moft, if not in all the cafes, where trover lies againft the 
teftator, another aftion might be brought againft the executor, 
which would anfwer the purpofe. — An adlion on the euftom of 
the realm againft a common carrier, is for a tort and fuppofpd 
crime : The plea is mi guilty ; therefore, it will not lie againft an 
executor. But ojfumpfity which is another aftion for the fame 
caufe, will lie. — So if a man take a horfe from another, and bring 
him back again ; an a£lion of trefpafs will not lie againft his exe- 
cutor, though it would agarhft him ; but an a£lion for the ufe 
and hire of the horfe will lie againft the executor. 

There is a cafe in Sir Thomas Raymond^ 71*, which fete this \^^ ^* 
matter in a clear light : There, in an a£t ion upon the cafe, the plain* uxor. : ex. 

Bb4 tifF^T'^^^^ 

^ Ruhard 

B'MiJm 



Tbott. 
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1 77(T. tiff declared, " that he was poflcffcd of a cow^ which he deUvered 
"Jj T* to the teftatur, Richard Bailey^ in his lifetime, to keep the fame 
wr/iri for the ufe of him the p/alntif; which coW the faid Richard zhtx- 
W2rAsJoidi and did convert and difpofe oi the money to his o*wn ufe ; 
and that neither the faid Richard^ in his life, nor the defendant 
after his death, ever paid the faid money." Upon this ftatc of the 
cafe, po one can doubt but the executor was liable for the value. 
But th^ fpecial injury charged, obliged him toplcad,thatthe tejlator 
was not guilty. The jury found him guilty. It was moved rn ar- 
rcft of judgment, becaufe this is a to^-t for which the executor is 
not liable to anfwer, but moritur cum perfona. For the plaintiff 
it was infided, that though an executor is not chargeable for a 
mis'/eafancCi yet for a non-feafance he is : as for non-payment of 
money levied upon i fieri facias^ and cited Cro, Car. 539. 9 Co. 
50,^ where this very difference was agreed ; for non-fcafance (hall 
never be vi et armisj nor contra pacem: But notwithitanding this 
the court held *< it was a tort^ and that the executor ought not to 
** be chargeable." Sir Thomas Raymond adds, " vide Saville /^o^ 
<* a difference taken." That was the cafe of Sir Henry Sherrington^ 
who had cut down trees upon the Queen's Lmd| and converted 
them to 1ms own ufe in his life-time. Upop an information 
againfl his widow, after his dece^fe, AfflW7(;W, Jullice, faid, " la 
«« every cafe where any price or value is fet upon the thing in 
" which the offence is committed, if the defendant dies, his exe- 
•^ cutor (hall be chargeable \ but where the acfiion is for damages 
<* only, in fatisfa£lion of the injury done, there his executor (hall 
** not be liable." Thefe are the words Sir Thomas Raymond refers 
to. 

Here therefore is a fundamental diftinftion. If it is a fort of 
injury by which the offender acquires no gain to himfclf at the 
cxpence of the fufferer, as beating or imprifoning a man, Wr. 
there, the pcrfon injured has only a reparation for the deliHum in 
damages to be afjcffed by a jury. But where, befides the crime, 
property is acquired which benefits the teftator, there. an a£lion 
for the value of the property (hall furvive againd the executor. 
As for inftance, the executor (hall not be chargeable for the injury 
done by his teftator in cutting down another man's trees, but for 
the benefit arifing to his teftator for the value or fale of the 
^rees he fliall. 

So far as the tort itfelf goes, an executor (hall npt be* liable; 
and therefore it is^^ that all public and all private crimes die with 
the offender^ and the executor is not chargeable^ but fo far as the 
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a£t of the offender is beneficial, his aflcts ought to be anfwerable; i 776. 
and his executor therefore (hall be charged. 



There arc exprefs authorities, that trover and converfion does vrr/i* 



not lie agaiiiil the executor : I mean, where the converfion is by 
the tcftator. Sir IFil/iam jfones^i-j^-^Ai Pa/mtr, 330. There is 
no frying that it does. 

The form of the plea 19 decifive, vks. that the teftator was not 
guilty\ and the iffue is to try the guilt of the teftator. And no 
mifchief is done ; for fo far as the caufe of a£bion does not arife 
ex dellEln^ or ex maleficio of the teftator, but is founded in a duty, 
which the tcftator owes the plaintiff^ upon principles of civil ob- 
ligation, another form of a£lion may be brought, as an oBionfor 
money had and received. Therefore^ we are all of opinion that the 
judgment muft be arrefted. 

Per Cur. Judgment arrefted. 



TmoTT* 



Rex verjus Doftor Windham, Warden of Wadham '^i^t 

College. 

T ORD Mansfield.— This is an application, by the majority Mandamus 
of. the Fellows of Wadkam college to this court, for a man- Xomv^l^^t 
damns to be directed to the warden of the college, to compel him warden of 
to affix the common feal of the college to an anfwcr of the fub- college t« 
warden, burfars, dean and principal officers of the college, to a *** ^*'® 
bill filed in the Court of Chancery by Thomas Lloyd againft the feaJofthe 
warden, fellows, and fcholars. The objeft of the bill is to com- ^^^^^^^ 
pel the execution of a leafe according to an agreement alleged the fellows, 
to have been made by the college, but which the fellows now in- cbancny, 
fift was not made by a majority of them, as it ought to have been, contrary to 
ihe warden difapproves of the anfwer of the fellows, and there- pantean- 
fore has refufed to put the feal of the college to it. fwerput in. 

The ground on which the application has been made is, that 
there is no other remedy by which the end can be fpecifically ob- 
tained. 

In the Court of Chancery, when a bill is brought againft a cor- 
poration, if the corporation is in contempt, there is no remedy 
by way of proceeding for a contempt perfonally againft the real 
parties who otFend ; but the mode of compulfion is by fequeftra- 
tipn. In that cafe, the plaintifi^ is to proceed to take polTeffion of 
all the perfonal eftate of the college ; and if that will not make 
the men^bers agree, he is to take poficffion by fequeftrators of all 

the 
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177(5. th« rentA and profits of their real eftate. This mode of proceed* 
— ing would affcrd the whole body, and punifh the corporation at 

ve^.us ^^^' But the corporation at large is not in fault here ; the ma* 
WiiiDHAM. jority of the body have obeyed the procefs of thfc court of Chan- 
cery, as far as in their power lies, and are ready to put in their 
anfwer. But an individual, the warden, whofe ac^ is necefiary 
to render that anfwer complete, lies by, and refufes to put the 
feal of the college to it. I believe it is the firft inftance of the 
kind ; and the Court of Chancery has (laid its procefs for the 
contempt, in mercy to the acquiefcing parties, that the prefent 
application might be made, 

Mr, Kenyan has faid very truly, that where there is no other legal 
fpecific remedy to attain the ends of judice, the courfe mult be 
by mandamus f which is a prerogative writ ; ahd the very form of 
it, fliews its pbjecl is to prevent a defeft of jufticc. *Thus it 
comes recommended by the Court of Chancery to have it l^e- 
cifically done. But further, the })arties out ot caution have ap« 
plied likewife to the vifitor. He acquiefces in the application to 
this court for a tnandamusy and very rightly. For who could ever 
entertain a thought or idea of this being a difpute proper tor the 
rifitor to decide. It is not a priv;ite difpute ; but a fuit by a 
third peribh againft the whole body, for the fpecific performance 
of an agreement. An application to the vifitor in fuch a cafe ia 
nugatory ; for he cannot compel a fpecific performance. But the 
court, if they have jurifdidlion of the caufe^ will enforce it by 
their own means. 

So where an eftate is in the college, that is, in the whole body, 

and they are to a£l in a truil ; tlie vifitor cannot meddle in a mat« 

ter which is the proper fubjeS of fuch truft. Green v. Ruiher* 

firth before Lord Hardwcke afiifted by Sir John Strange, i Fez. 

462. 

Then, is it new in principle to apply for a mandamus^ to have 

a corporation feal fTut to an inftrument ? Certainly not. The cafe 

•f Bfmi ^f ^^^ ZrW High Stenuard of the Univerfity of Cambridge^ is an 

^^' 547* authority upon the fubjcft. Here, the application is for a manda" 

wuSf to compel the warden to put the feal to an anfwer. If the 

parties have a right, Mre (hall (lop all proceedings by refufing it» 

for the Court of Chancery cannot proceed without the feal is put, 

Do^or Windham feems to have mifconceived the confequence 

of his a(fixing the feal to the anfwer of the fellows, and to think it 

will make his corporate anfwer inconfiftent with his private fepa* 

rate anfwer *, for he is of opinion the plaintiff's fuit is juft, and 

that 
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that the agreement ought to be executed. But his putting the XJ^6^ 
college feal does not contradi^i his private feparate anfwer : And 



by refufing to put it, he defeats the end he u'ifhes to obtain. ^** 

As to the ftatute concerning the college feal being put. Dr. Wiadhaii. 
Windham contends for a negative; and that the waiden muft be 
one. The words of the ftatute arc thefc : " Hoc etiam volo^ 
*< ut folicitudine cautum fit, ut nihil figilletur, quod non per 
*< GARDIANUM ct majorem partem fociorum mature deliberatuni 
*< concordator, et per eosdem comprobatur.'* I am clear thefe 
words do not give the warden a negative. Warden and fellows 
are a description of the corporation ; ami the expreflSon ** per 
•* cofdem," without any repetition of the word gdrdianum muft 
mean the mnjor part of the body. Therefore I aoi of opiaioa 
a mandamus ojught to go. 

The three other judges concurred.' 

Per Cur, Rule for a mandamus abfolutc 



Drivea ex dim. Edgar verfus Edgar. rriuy^ 

•^ Jan, a6th» 

IN ejeflment, upon not guilty pleaded, a verdi(fl was found Onedevifci- 
for the plaintiff, fubjccl to th>: opinion of the court upon the daughtpr,,^ 

^ following cafe. exprejs eflat4 

Devereux Edgar^ being feifed of the premifes in quellion, duly aiterwardt 
made his laft will, and among other things dcvifed as follows : dlfv?fe mall 
«* I give and bequeath unto my daughter Tempironce Edgar^ all bcww/as 
that my farm or eftate called the Breed farm, fs'r. to hold the tmuoibkrt 
fame, from and after the death of my wife, to the faid Tempe^ xijhtdit 
ranee my daughter, and to the heirs of her body lawfully begotten, ^«/, and 
and for nvant of fuch heirs^ to my right heirs for ever, Item^ I eftate flitU 
give and bequeath unto my daughter Mary Edgar^ all that my d^fcend co 
farm, Ss'r. to have and to hold all the faid premifes, to the faid nuie. A 
Mary my daughter, and the heirs of her body lawfully to be be- ^^'"'"^^ 
gotten immediately after the deceafe of my wife. Alt) I give to fuffcrcdby 
my faid daughter Mary Edgar ^ all that my farm, Wr. to have and tail in ter 
to hold the faid laft mentioned farm and premifes, from and '*»«• time is 
immediately after my dear wife her mother's deceafe, to the ttjouph fljo 
faid Mary^ and to the heirs of her body lawfully to be begotten. ^H^*"^* 
And herein my mind and will is further declared, that in cafe iflue. 
cither of my faid daughtersj Temperance or Mary^ (hall happen to 

dii 
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1776. die or depart this life, finglcj married, or widows, npt leawig 
*■ children or child living at their dcccafc legally begotten, that 

^w^" then her gift, legacy . or bequeft herci*.; or cftate given her by 
£ooA«. this my will, (hall be entirely' Wrf, as to inheritance of heirs, 
and of none cfFefl- : and the eftatc fo given her, fo dying with- 
out heirs of her body, (hall defcend and go to my heir ma)e, and 
his heirk male *, and he and they, fo inheriting the faid bequeathed 
eftate, (hall pay or caufe to be paid to the furviving (ifter my 
daughter, the fum of thirty pounds yearly, during her natural 
life, free of all taxes and deduAions whatfoever. 

The faid Devereux Edgar died fo feifed as aforefaid, leaving 

the faid Temperance his wife, (indc deceafed, Robert Edgar (ince 

deceafed, father of the leflbr of the plaintiff, his eldeft fon, 2>f- 

' vereux Edgar, his fecond fon, and two daughters, Temperance 

Edgar, one of the devifees, who died unmarried, and Mary Ed* 

, gar the other devifee. In Hilary Term 1774, Mary Edgar fuf- 

fered a common recovery of the premifes in que(lion, the ufes of 

which recovery were to herfelf in fee ; and afterwards made her 

will, by which (he devifed part of the premifes in quedion to her 

niece Mary Edgar in fee, and the remaining part to her nephew 

D ever tux Edgar, the defendant in fee ; and foon after died unmar* 

* ried, without having revoked the fame. 

The quedion referved for the opinion of the court was. Whe- 
ther the recovery fuffered by Mary Edgaf% was fufiScient to bar 
the fevcral eflates claimed by (he leflbr of the plaintiff? 

This cafe was argued twice ; firft, in lad term by Mr. Wtljon 
for the plaintiff, and Mr. Davenport for the defendant ; and now 
in this term by Mr. Mansfuld for the plaintiff, and Mr. Wallace 
iot the defendant. — On thefird argument,Lord Mansfieldhid, he 
had not any doubt himfclf at that time, but wi(hed to look into a 
cafe or two. The next day. Lord Mansfield direfled this caufe to 
ftand over for further argument, and fai4, the fird point is. 
Whether Mary, the daughter, had not neceffarilyan edate tail to 
the hour of her death : if (he had not, the devife to the heirs of 
her body ntud be a contingent remainder to them,aspurchafors. 
If fo, the next remainder to the heirs male of the tedator mud 
• . be void ; for there cannot be a contingent remainder limited 

upon a contingent remainder. The next point is. Whether it is 
poffible for heirs of the body to take as purchafors at all. Upon 
looking into the cafes, I have found one which is very like the 
prefcnt, in 2 Bac. Abr. 59, 60. Founiaim v. Gooch. The only 

difference 
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diflPer^nce between that cafe and thU is, that there, the eftate i8 1776W 
given over. upon an indefinite failure of iflUe at her death. ' ^ 

In this cafe, if it was only an eftatc for life in the daughter^ ^^y^ 
fuch life eftate mud be ff^feited by the common recovery. Emai. 

For the plaintiflF it was^now infixed, that upon the whole of 
this will, the intention of the teftator was not to give his daugh- 
ter an immediate eftati taily which would have entitled her to fuflFcr 
a recovery ; but to give her an edztc/orii/e Qnlff with a remain- 
der in tail to her children, provided (he had any living at her 
death ; and if none, then to give the eftate over to the teftatot's 
own heir male, with remainder to his heirs male. For by 
the fubfequcnt claufe, " in cafe, t^cJ* it is plain that he confi- 
dered the words " heirs of her body" and children, as fynoni- 
motts terms : But even if he did not> in providing for the event 
which has happened of the devifee dying without heirs of her 
body, he exprcfsly revokes that eftate of inheritance. This was 
manifcft'y the teilator's intention, and therefore the court will 
give efFeft to it. 

For the defendants, contra^ it was argued, that by the words 
*« heirs of her body," Mary the daughter ckarly took an eftate 
tail in the firft inftance^ and that even fuppoHng the teftator to 
have ufed the words heirs of her body and children, as fynoni* 
mous terms, yet the recovery was weil fufFered : For a devife to 
^. and her children, (he having none born at the time of the 
devife, is a good eftate tail. 6 Co. 17. b. If fo, the dcvife over 
cannot be an executory devife ^ for there can be no executory dC'* ' 
vife after an eftate tail : Confequently, if it can take place as a 
contingent remainder, it (hall: and the rule of conftru£tion has 
always been fo •, that is to fay, wherever a contingency is limited 
to depend upon an eftate of freehold which is capable to fupport 
a remainder, it (hall always be held a contingent remainder, and 
not an executory devife. 2 Saw/rrf. 388. Purefoy\. Rogers, I Lord 
Raym. 208. in the cafe of Luddington v. Kime. This is fuch an 
eftate of freehold in the daughter, as will fupport a remainder ; 
and therefore by the recovery that remainder is barred. — On the 
fecond argument Mr. Wallace urged the cafe of Fountaine v. 
Coochy 2 Bac, Abr. 59. 60. as exprefsly in point. 

Lord Mansfield after ftating the cafe f^id, the validity of the 
recovery fuffered by Mary^ depends upon whether (he was tenant 
in tail of that eftate, or tenant for life only: And it is ne- 
ceiFary for the plaintiff to fupport, that at the death of the tefta- 
tor, (he was (during her own life,} tenant for life only. Now the 

eQate 
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1.7 -J cftatc 18 given to her arid the heirs of her bodjy which is an ef- 

■^- tatc tail : Ncvcrthclefs, the intention of the teftatdt may rcftrain 

^Tr" ^^^^ cftate of inheritance, and confine it to an eftate for life only. 
ikGAB. It is infiftcd that it was the intention of the teftator, that the 
edate of inheritance (hould be rtftrained: but, has the teftacor 
faid it fliould be fo during her life ? No ; he ha^ only reftrained 
it upon future contingencies. The firft is, the event of her own 
death; but 'till that contingency happens the inheritance is in 
her. The fecond is, upon her leaving no children. 

If (he was only tenant for life under this devife> there is an end 
^ of the title uponthe fecond limitation: Becaufe, in that cafe, it 

is a limitjation upon a contingent remainder which is void. 

Further, fuppoGng her tenant for life only, by fufFering this 

Common recovery, (he has committed a forfeiture. Who is 

' to enter? The next heir male. Suppofe (he had lived and had a 

fon afterwards : the next heir male muft take place, contrary 

to the clear intention of the teftator in that cafe. 

It is manifeft that the intention of the teftator was to prevent 
aeommon recov>ery being fuflPered. But where a teftator intends 
that which by law he cannot do^ the law will not allow his in- 
tention to take tStOi. If, therefore, (he was tenant in tail to 
the hour of her death, nothing is fo clear, as that all conditions, 
limited upon fuch eftate tail, arc avoided by the common rcco* 
very which has been fulTered. And we arc of opinion that 

. Marj had an cftate tail. 

Per Cur. Judgment for the defendant. 



Fe^. III. Atcheson ver/us Everitt. 

A Quaker's HTHIS was an aflion of debt upon the ftat. 2 Geo. 2. c. 24. 
on hi*^/- feJ^. 7. againft 'bribery. Plea, Not guilty. Verdick for the 

firmaticrty is -»l~:-,«.:ir ' 

adn^iffilc Pl»>ntlfF. 

in an ji6i.on On behalf of the defendant, it was moved laft term, that there 
f^at.4 c;<0 ». iiiight be a new trial} becaufe a quaker had been received as a 
' »4 witnefs on his afflrmation ; and it was obiefted, that this being 

jgiinn on- . . 

bcr/. a crimifial caufe^ his evidence ought not to have been received. 

It was argued laft term by Mr. Dunning^ Mr. Pofbam^ Mr, 
Rooke and Mr. Buller for the plaintiflFj and by Mr. Mansfield 
and Mr. Morris for the defendant. 

Lord Mausjidd then faid. This queftion is very important| 
' both as to all the Quakers in the kingdom, and to the general ad- 

2 . miniftration 
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ilration of juftice. I wifli, when the ftat. y tstS Wtn. 3. c. 34. J776, 

was made, that the affirmation of a Quaker had been put on the ■* 

fame footing as an oath, in all cafes whatfoevcr: And I fee no ^^^JJJ^y*** 

reafon againft it; for the punifliment of the breach of it is the Bv«MTift 

fame. But even the indulgence they enjoy under this ftatutc, 

was obtained with much difficulty and druggie. The legiflature 

formerly looked upon non-con form iils as criminal ; and Quakers 

in particular, as obftinate offenders. This only ferved to in* 

creafe their number : If they had been let alone, perhaps they 

would not have come down to thefe times. The more generous 

and liberal notions of the prefent times do no; look upon real 

fcruples in the light of an offence. The ftatute 7 £^ 8 W^iw. 3. # 

c. 34. is, prima facie^ made in eafe of Quakers. Indeed, even at 

that time, they were fafe where the Attorney- General could 

controul ; but they wanted to be fecure from tiitf perfecution of 

private individuals. In this act, however, there is an exception 

to their being admitted as witneffcs in crhinnal caufesy and ferviiig 

on juries. The queftion therefore is, What the ftatute means 

by the words •* crifninal caufes .^" Diligent fcarch has hcca 

made by Sir James Burrotif^ and more fo by my brother JJlon^ 

for precedents : and I believe they have furnlftied all the cafes 

that are to be found. The refult of thofe cafes is, that the 

courts of late years have, in favour of the Quakers, relaxed their 

former feverity. Their affirmation has been received in the cafe 

of an appointment of overfeers. 2 S/r. 1,219. So in the cafe 

of an attachment againft a Quaker himfelf. 

No cafe has been found in which it has been rcfufed, where 
the adlion, though in form « criminal a<flion, vafuhftatice is a 
mere aftion between party and party. I thought there was one 
upon the ftatute of hue and cry, 27 EL c. 13. but the ground 
upon which it was refufed in that cafe was, "that the Quaker 
could not lay a foundation for the action without an ajidawt. 
Videfia. II. 

in cafes, where an a£tion and an indi£);ment both lie for 
the fame aft ; as in affault, imprifonment, fraud, JfTr. a Quaker is 
an admiffiblc witncfs in the a£lion, though not on the indiftmcnt. 

There being no cafe in point, it is a material circumftancc, 
that aftions for penalties^ are to a variety of purpofes confidered 
as civil fuitr. They may be amended at common law. To be 
fure, the aftion in this cafe is not only given to recover a pe- 
nalty, but it is attended likewife with difabilities. Therefore, it 
partakes much of the nature of a criminal caufe. Moreover, the 
offence itfelf is not merely malum prohibitum, by ftatute, but it. 

was 
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1775. ^'^^ indidable at common law. Upon general principleas I 
think the affirmation of a Quaker ought to be admitted in alt 



Atchssoii gjifpo 33 ^gii ag jjje Qa(h of a Tf w, or a Gcntoo, or of any 
EvsaiTT* other perfon who thinks himfelf really bound by the mode and 
. form in which he attefls. But how the law is in refped of this 
particular cafe, I am at prefent not at all decided in my opinion. 

AsTONy Juftice. — This action certainly partakes of a criminal 
nature. The crime itfelf was puniihable at common law ; and 
that punifliment is now irrcreafed by additional penalties and 
difabilities. I think an affirmation ought really to be. put upon 
the fame footing as an oath. But at prefent there is no autho- 
rity to decide that this is a cafe in which it can be fo, by law. 
Therefore I am for time to advife. -The court, next day, order- 
ed this caufe and another, viz. Atchtfon v. Gough^ which depend- 
ed precifely upon the fame quedion, to (land ovtr 'till this term. 

Mr. Morris now argued tor the defendant. It will be con- 
tended that a faker's .affirmation ought in all cafes to be re- 
ceived, where the oath of another man is received. We are net 
now in the cate of a man who, in conformity to the ceremonies 
of his own religion, refufes to take the general oath prefcribed by 
laiv : But this is the cafe of a perfon who refufes to take any 
oath at all. 

Till the (latutc 7 &f 8 Wm. 3. there was no doubt about not 
receiving a Quaker's affirmation. But that ftatute, in compli- 
ance with the prejudices of this feA, broke in upon the rule of 
the common law, pattly in favour to them, and partly for the 
general benefit of the fubje£t. At the fame time the legiflature 
drew the line, by providing « that nothing (hould enable the af- 
•* firmation of a Quaker to be received in any crimlnaf caufe ;" 
and another flat. 22 Geo. 2. c, '^o.feEl. 3; faysj " in any criminal 
•* cafe!^ But the court has already decided that caufe and cafe arc 
the fame. The queftion therefore is. Whether the prefent is a 
criminal cafe or not ? Crimes and punifliments are neceflary at- 
^ tendants on each other. Puiiiihment is a legal term^ and is un- 

derftood to be in confequence of fome offence. The charge 
againft the defendant is a charge of bribery ^^ The ftatutes upon 
which the adion is brought, treats bribery as an offence^ through- 
out, and the perfon committing it is an offender. Confequently 
it conGders bribery as a crime. It will be faid, on the contrary, 
that this aftion to recover the penalty prefcribed by the (tatute, 
IS merely a civil a£tion. That is not fo. For bribery was a 
crime at common law : and the penalty given by the fta- 
Ipte is only part of the fine due at common law to the pub- 
lie 
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lie in fatisfaAion of the offence: befides which, the ftatute in- 177(5* 
Aids additional pains and penalties which are alfo incorred by 



the judgment. v«/«* 

Secondly. To coufider this cafe upon the ftatutes of yVg^/Zr* Ev«*'tt. 
Though the proceedings in a civil a£^ion are amendable at com« 
mon law, yet this cafe, more than any other penal adion, is not 
within the ftatute of jeofails : And cited Moore rerfus HuJJej^ 
Hob. lot. where in an a£bion on ftat. Wefiminfier2. c.^i* the 
Court of King^s Bench held ** that the puniihment of two years 
^* imprifonment made it a penal aAion ;" and therefore reverfed 
the judgment given in the Common Pleas in that cafe for the * 

plaintiff, *< becaufe ther^'were no plegii de profequendo entered." 

Thirdly : Upon authorities. A Quaker's teftimony is not ad« 
mlffible upon a rule for an information. 2 Strange 872. Nor 
upon rules to anfwer the matters^ of an affidavit. 2 Str. ^46* 

With refpe£k to indictments and all prdfecutions, which upon 
the face of them are manifeftly criminal fuitSi there can be no 
difpute. The queftion therefore is, Whether it is the form 
alone, or t\i^ fubjtance^ that conftitutes a criminal aHion ? There 
are two cafes to this purpofe: 2 Str. 1,219^ where a rale for 
quafhing an appointment of overfeers was held to be a civil ac- 
tion, and a Quaker's affirmation of fcrvice of the rule admitted 
accordingly. But in 2 Str. 856. which was the cafe of an ap- 
peal of murderi though the appellant had a right to releafe the 
appellee in every ftage of the caufe» a Quaker s evidence was re« 
je<^ed, becaufe in fubftance it was a criminal profecution. And 
it matters not whether the offence is of the grcafcft or Icaft mag- 
nitude : If the end of the aftion is merely damages^ a Quaker's 
affirmation is admiffible : But wherever the end is puniihment^ 
as in this cafe, it is not. As to the cafe of Rex verfus Belly An^ 
drews 200. and Rex verfus Chamberlayne there cited, they neither 
of them came up to this cafe. Here the penalty is not given as 
damages, but as part of the punifhment : But if it were, ftill 
this is a criminal a6iion in refpeft of the additional pains and 
difabilltics incurred by the judgment. And this is an anfwer to 
the objection, that if the party were arretted and imprifoned for 
the penalty, fo much does the a£tion pirtake of a civil fuit, that 
the defendant might be difcharged under an aft of infoivency : 
But fuppofing he could be fo difcharged, the inlblvent aft could 
not remove the further pains and difabilities. 

Therefore, both upon the reafon of the thing, and the autho- 
rities in the books, this is a criminal aftion, and ponfequently a 
Quaker's affirmation is not admiffible. 

Vol. I. C c ^r. 
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1776. Mr. Rooke contra for the plaintiff. The inclination of the 

"2 court will be to receive this teilimony : The Quakers' objcflion 

wrfus to taking an oath is fouaded on real fcruples of confciencc ; why 
ritiTT. fl^Q^jJ n^f jj^^jr relipious prejudices be indulged as well as thofc 
of a Jew ox a Mahometan \ yet the teftimony of thcfe lad is re- 
ceived even in criminal cafes. I do not contend, that a Quaker's 
teftimony can be received in this country in criminal cafes; bat 
I contend that this is not a criminal cafe ; and that in all cafes 
which are not (IriAly criminal, our niagidrates will be inclined 
to receive it. The queftion mull be decided by the v/onls of the 
ftatute *] U S TV. 3. c. 34. The preamble is, " to relieve Quakers 
*< from profecutions of contempt for not taking oaths when law- 
•* fully required." The flatute allows them to make affirmation 
inftead of taking an oath ; but it provides, that their affirmation 
(hall not be received in criminal caufes. The general objed of 
the ftatute feems to have been, to take thefe fedaries out of the 
hands of private fubjcfts, and to leave them wholly to the difcre- 
tion of the crown. In civil fuits, the fubjeA may fue out an at- 
tachment of contempt, or may bring an adion a|;ain(l any one 
who refufes to obey a fubp<Bna\ but where the King's name is 
ufed, the Attorney-General can ftop the profecution. In this cafe, 
therefore, I am rather of counfel for the whole body of Quakers, 
than for the plaintiff in the prcfent aflion \ for, if their affirm- 
ation is not admiffible, they arc, in fuch cafes as the prefent, open 
to all the pcrfecution they fuffcred before the ftat. 7 i^T 8 JVm. 3. 
i*. 34. was made for their relief. 

1 he great queliion is. Is this a criminal caufe ? The criterion 
of diftinAion between a criminal and a civil caufe is, the^rm of 
the proceeding, not the offence which occafions it. An aflault 
and nuifance may be profecuted cither by a£lion or by indi£l- 
ment ; in the one cafe, a quaker's affirmation may be received \ in 
the other, not. The offence of bribery may be profecuted cither 
by aflion or indi£lment. The plaintiff has chofen to profecute 
by aflion, and in fo doing he has proceeded civilly, not criminally. 
This caufe is in its form an a£lion of debt for a fpecial caufe, at 
the fuit of a private fubje<Sl. The plaintiff does not fue tarn pro 
rege quam pro feipfo : He fucs in his own name only, and reco- 
vers the whole penalty. The declaration ftates, that the defend- 
ant owes the money \ and that though often requeftedj he re- 
fufes to pay. The ground of complaint is, the non-payment of 
a debt. The a£lion is founded upon that implied contradt^ which 
every fubjcdt enters into with the ftate to obferve its laws. 3 Black. 

Cmi» 
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Conip 155. The plea is, ni/ debet \ not that the defendant is not ijnC. 
guilty. The judgment is to recover the debt j and the party im- 



prifoned for non-paymcfiit may have the benefit of the infolvent T^"/"^** 
aO. Thus far, then, the whoJe is merely a civil proceeding. Ev»*itt. 
But it is faid, there is a difabiliry incurred by the judgment, and 
therefore it is a criminal proceeding. To this it may be anfwered^ 
that the difabilicy is no part of the judgment, but only a confe- 
quence of it : That the form of the proceeding is not affe£ted 
by it ; that the being retrained from fuing for a debt beyond 
time of limitation, is as much a difability, as the being reftrained 
from voting ; yet there is no doubt but that a Quaker may give 
evidence to prove a debt to be above fix years' landing. The Ic- 
giflature could not mean to exclude a Quaker's teftimony in fuch 
a cafe; for then the offence might frequently be committed with 
impunity. A Quaker may vote ; muft sflirm againft bribery: 
He m^y be folicited, bribed, and profeculed for perjury. Ought 
not all thefe Ilatutcs to be taken in pari materia ? If by his affirm-^ 
ation he can claim to vote, and clear himfclf from the imputa- 
tion of briber}'', pught he not to be truded as a credible witnefs 
to prove bribery in others ? 

As to authorities, there are none which fay that this teftimony 
ought not to be received, in a cafe like the prcfcnt. The cafe of 
the King againft Edl^ Andr. 200, and tiic cafes there cited, arc 
none of ilivrni in point againft us *, and ilicy fhtw the ftrong in- 
clination of Lord Hardwickes mind to receive the a(fid..vi:s which 
were objeded to. But the cafe of AliddUton againft Sir Watkyn 
jni/lams JTynney is in point to ftiew^ tl.at this is not a criminal 
caufe. That was an aclion brought by Sir H^atkyn a;;aln(l Mr. 
liliddleton on thcjiat, 7 and 8 If'^m. 3. r. 7. for double damages 
for a faife return. Sir IF. had a verdict and judgment. Mr. Mid' 
dleton brought error ; and one error affigmd was, that the judg- 
ment concludes the defendant is in mifericot dia^ inlteadof award- 
ing a capiaiur. And that this being an action on 2i penal /iatute^ 
was not aided by the ftatute o^ jeofails. Lord Chief Juftice Willes^ 
in delivering the opinion of the judges in tliC Exchequer chamber, 
fays, ** they are not agreed whether the judgment is ri^ht or 
** wrong, but they are all agreed, that if it is wrong, it is aided 
*• by the ftatutets o^ jeofails. It is true, the ftatute 4 G 2. c. 26. 
•' excepts criminal cnfrs from the ftatutes o^ jeofails ; but whether 
« this ftatute 7 and 8 If. 3. be penal or remedial, as this is not^ 
** criminal pro/ecu f ion f the objeftion is aided." This is in point 
to (hew the prefcnt is not a criminal profecution^ therefore, the 
evidence was properly received . 

C c 2 Lord 
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1776. Lord Mansfield. — ^Whcn this cafe was argued before, I was 
defirousy for many reafons, that^the quedion (hould be Tery folly 



'Atcrcson 



verfus confidered, all the cafes looked into» and folemnly argued again. 
Iv««iTT. I thinic it of the utmoft importance, that all the confequences of 
the a£t of toleration (hould be purfued with the greateft liberali- 
ty, in eafe of the fcrupulous confciences of diiTenters on the one 
hand ; but fo as thofe fcruples of confcience (hould not be preju- 
dicial to the reft of the king's fubjeds. For a fcruple of conr 
fcience entitles a party to indulgence and protedion, fo far as not 
to fuffer foi it; but it is of confequence that the fubje£k (hould 
not fuffer too. 

I have been fumi(hed with a great number of cafes, which 
have paffed in this court, upon motions for attachments and other 
collateral matters, where the a(Ermations of Quakers have been 
refufed. But thefc feem all to have arifen from the hafty decifion 
of a cafe of Hinton v. Byron*, 11 Wm. 3. (cited in Rfx verfus 
Belh. where, on a motion for an attachment, the afndavit in fup- 
port of the application, was by a Quaker on his affirmation. 
Barely upon that, the attachment was objected to, and not a 
word was faid in fupport of it : but for a good reafon : — ^The 
moment the obje£lion was made, the Quaker took the oath, or 
was ready to have taken it, and fo the obje£lion was not infifted 
on. And yet, it is remarkable, that the memory of thefe cafes has 
run through all the reft, introduced very great confu(ion, and not 
one of the authorities feems to have been argued or confideted up- 
on the a£l of patliament itfelf. But the prefent is not a cafe of that 
fort. This is the cafe of evidence offered at a trial in ogen court. 
This feet fprung up during the troubles, and was found at the 
reftoration, with many other feds of non-conformifts equally 
fcriipulous. At that time, the law confidered their fcruples of con- 
fcience as a crime ; and therefore, they were not allowed to be fet 
up as an excufe or jufti(ication of another offence. Therefore, 
when a Quaker, who was fubpoenaed to give evidence, abfented 
himftlf, and an attachment iffued in confequence of it, he could 
not in excufe fay, that his confcience prevented him from giving 
evidence; for that Was a crime. So in the cafe of interrogatories. 
The confequence was, he was obliged to anfwer, or be committed 
to prifon; and if his obftinacy continued, he lay there for li£e. 

The experience of eight-and-twcnty years from the reftoration 
to the time of the revolution, (hewed that this obftinacy was not 



• The cafe of Hinton v. Sjrtn is not mentioned in the printed report of RiX t. 
M/f AndrturSf 200. 



merely 
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merely a pretence or colour given to right and wrong ; but that 1776. 
it was a scruple, and that the feft was ready to go through all ■ 
kind of fuffering in the pertijiacious adherence to it. V^i^* 

A more liberal way of thinking prevailed after the revolu- ^^*'*^'^* 
lion*. The principles of toleration were explained and juftificd * * ^'^^ 
in confequence of the writings of Mr. Locke^ Lord Som^s, and 
other great men of thofe times : And a ftatute pafled, which, 
though not general, was very extenfive in the relief it afforded to 
fcrupulous confcicnces. That ftatute was i fVm. & Mar. c. 18. 
commonly called the Toleration Aff. 

In the Ufith fe£tion of that ftatute, the legiflature takes notice 
that there was a fe£i called ^akers^ who had religious principles, 
in which they differed from the eftabliflied dodrine of the church 
of England \ and that one of their religious fcruples was, the tak« 
ing an oath according to the form prefcribed by the law of £/i^- 
land to Chriftians : and therefore, the zGt enables them to give af* 
furance of their fidelity and allegiance to the ftate, by what I may 
call another form of oath j becaufe it is appealing to the Deity for 
the veracity of what they (hall fay, and invoking his vengeance 
if they utter what is falfe.^— This ftatute was followed about fix 

years after by another ftatute 7 W 8 Wm, 3. r. 34. which allows 
a ^aker to affirm in cafes where other perfons are required to 
take an oath. But though the legiflature had taken notice that they 
ought not to be puniftied fo far as barely their own opinion and 
fcruples went *, yet they did not extend the indulgence fo as to let 
it operate in prejudice to the rights of other perfons. It is much» 
that^eTen at that time they were not permitted to give evidence 
in this form in all cafes whatfoever. (I will ftate the reafons 
of it by and bye.) It has been truly faid, that fince the cafe 
of Omichund vcrfus Barker *, and another cafe of great authority • !„ cane, 
determined fince, the nature of an appeal to heaven, whi(;h ought ^*^^' >744» 
to be received as a full fanAion to evidence, has been more fully 
underftood, I there argued, and the judges in delivering their 
opinions agreed, that upon the principles of the common law, 
there is no particular form effential to an oath to be taken by a 
witnefs : But as the purpofc of it is to bind his confciencc, every 
man of every religion fiiould be bound by that form which he 
himfelf thinks will bind his own confcicace moft. Therefore, 
though the Chriftian oath was fettled in very early times, yet 
y^u'J, before the 18th of Edward the Firft, when they were ex- 
pelled the kingdom, were permitted to give evidence at common 
law ; and were fwortij not on the Evangeliftsi but on the Old Tefi^ 

C c 3 / tament 
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1776. tament. No diftinAion was taken between their fweariiig in a 
civil or in a criminal cafe. 



^wJmT^ Since the cafe of OmichundvtTivLS Barker ^ a queftion was refer- 

EvuiTT. red to all the judges of England^ whether a Turk (hould be 

permitted to fwear on the Alcoran in a profccution for a capital 

offence at the OA/ ^ni/f^ ; and they were all unanimoufly of 

opinion that he might. 

It is objected, that the Quakers are the only people in 
the world who ever refufed to fwear ; but in fuhflanee tl>cir 
afl5rmation is the fame thing : The form only is diflFcrcnt ; for 
an affirmation is a moft folemn appeal and atteftacion to God 
of the truth. 

There is a remarkable cafe reported in 2 S/J. 6. where Dr. 
Owen, Vice Chancellor of Oxford^ in the year 1657, being called 
as a witnefs, refufed to kifs the book ; but defired it might be 
opened before him, and he lifted up his right hand. The jury 
prayed the opinion of the court, if they ought to give the fame 
credit to him as to a witnefs fworn in the ufual manner ; and 
G/y^/7ChiefJu(lice told them, that in his opinion he had taken 
as (Irong an oath as any other witnefs : but, faid he, " if I were 
•* to be fworn, I would kifs the book." 

There is a fe£l in Scot/and who hold it to be idolatry at this 
day to kifs the book : But their own form of fwearing is mqch 
more folemn. At Carlijle, in the year 1745, upon aprofecution 
of fome of the rebels, there was no evidence but of this feci, who 
would not kifs the book ; and a cafe was fent up for advice, 
whether they could be received as witneffes. It was the opinion 
of thofe who were confulted here, that the evidence might be 
received -, but it was not an objed), and the profecution went no 
furtheiv 

WithVegard to the exception againft the teftimony of Quakers 
in criminal profecution fy it was occafioned by a ftrong prejudice 
in the minds of the great men who paffed the Jlat. 7 & 8 JFm. 3. 
r. 34. I have looked into the debates of thofe days, and find 
that every ftep and claufe of the aft was fought har<l in the Houfe 
of Commons, and carried by fmall majorities. I know not whe- 
ther the exception came in by way of amendment , but I think it 
did. It was firft a temporary aft, for /even years only. By^j/. 
1 3 JVm, 3. r. 4. it was continued for eleven years ; and in the year 
1713 there was an application to the Houfe of Commons to make 
IX perpetual^ but it was rcjcfted. An application was afterwards 
made to the Houfeof Lords, who paffed the bill, and it went down to 
the Houfe of Commons; but they would not give it even a firft read- 
ing 
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mg. The whole Biflory of the aft may be fccn in a very incorre£t | >jmg^ 
work, which never received the author's fini(hing hand : I mean 



Dr. Swift's four lad years of Queen Anne ; and it is obfervablc ^''^"/„"'* 
that Dr. Swift commends the Houfe of Commons for the op- Eti»itt. 
pofition they gave to the aft. 

On the acceflion of the prcftnt family to the throne, it was 
made Dcrpf?tua), by Jlot. i Geo. \*Jl. 2. c. 6. But the exception ftill 
remained in criminal cafes or criminal caufcs : and it is extraordi- 
nary, that thoughmany alterations were made init by flat. 8 Gtw. I. 
c» 6. yet no variation was made as to this particular \ which 
in fome inftanccs bears hard upon the Quakers, and leaves them 
in a worfe condition than they were when their feft firft arofe. 
For before the^/i/, 7 & 8 Wm. 3. i*. 34. if a Quaker were in- 
difted for a capital offence, he might call Quakers as witnefles in 
his defence, and that without oath 5 for formerly the prifoner's 
witnefles were not fworn. But now by Jlat. i Ann. ft. 2. c. 9. 
feci, 3. all pcrfons examined in criminal cafes mufl: be examined 
on oath, both for and againft the crown ; therefore, if a Quaker 
be indiftcd, he cannot have the benefit of Quaker tcflimony. 

It is not poflible to fay why the exception was made \ but it 
is made, and mufl be followed. 

The efFeft, however, is, that it is an exception not to be ex- 
tended by equity. In remedial cafes, the conftruftion of ftatutes 
is extended to other cafc:s within the reafon or the rule of them. 
But where it is a hard pofitive law, and the reafoti is not very 
plainly to be fee n, it ought not to be extended by conrtruftion. 

We come then to this quedion : Is the prefent a criminal 
cnufe ? A Qu^iker appears, and offers himfelf as a witnefs ; can 
he give evidence without being fworn ? If it is 2. criminal cafe ^ he 
mufl be fworn, or he cannot give evidence. 

Now there is no dilHnftion better known, than the diftinftioii 
between <7v// and criminal law \ or between criminal profecuticns 
and civil anions. 

Mr. Juftice BlatkJIone^ and all modern and ancient writers upon P^^/ac 
the fubjeft diflinguifh between them. Pf/w/aftions were never ^wfuits 
yet put under the head of criminal law, or crimes. The con- 
ilruftlon of the ftatute mud be extended by equity to make this 
a criminal czvtk. It is as much a civil aftton, as an aftion for 
money had and received. The legiflature, when they excepted to 
the evidence of Quakers in rr/w/wj/caufes, mufl be underflood to 
mean caufes technically criminal ; and a different conftruftioa 
would not only be injurious to Quakers, but prejudicial to the 
reft of the King's fubjefts who may want their tettimony. The 

C c 4 cafe 



3^1 HILARY TERM 1 6 George HI. S.R. 

X 7 76. ^^^ mentioned by Mn Rooke of Sir WntlynWilliami Wynne Terfof 
Middleton^^ is a very full authorityi and alone fufficient towairant 



Aren tsoif ^^ diftinAion between civil and criminal proceedines. In that cafe 

Etchi rT. the queftion was, Whether ihtjlat, 7 & 8 Wm. 3. r. 7. was penal 

wrrr' '.. or remedial ? The court held ** it was not a penal'ftatute. But 

9Str,i%%p << fuppofing it was to be conGdered as a penal ftatute, yet it was 



u 



alfo a remedial law\ and therefore the objedion taken was cured 
** hjjiai. 16 & 17 Car. 2 c. 8." Now the words of eiception 
in that ftatute» and alfo in Jiat. 32 Hen. 8. c. 30. and in Jlat. 18 
-« iS/iz, c, 14. are ** penal anions znd criminal proceedings,^* But Lord 
Chief Juftice Wiliest in delivering the folemn judgment of the 
court, fays, there is another aci which would decide of itfelf, if 
confidered in the light of a new law, or as an intcrpretatioo of 
what was meant by penal aflions in thtjiat. 1 6 3c 1 7 Car. a. c. 8. 
This is the (latute of Jeofails 4 Geo, 2. c, 26. for turning all law 
proceedings into Engli/b^ and it has this remarkable concluGoO) 
•* that every ftatute oi jeofails (hall extend to all forms andprc* 
" ceedings in Engliflj (except in criminal cafes) % and th^t this 
« claufe (hall be condrued in the mod beneGcial manner/' This 
is very decirive« 

No authority whatever has been mentioned on the other fide, 
nor any cafe cited where it has been held that z penal T^&ion is a 
crimitial cafe ; and perhaps the point was never before doubted* 
The fingle authority mentioned againft- receiving the evidence of 
ti5/r. ^^^ Quaker in this cafe is, an appeal of murder f- But that is 
*5^- only a different mode of profecuting an offender to death. Inftcad 

of proceeding by iodidlnient in the ufual way, it allows the 
relation to carry on the profecution for the purpofe of attaining 
the fame end, which the King's profecution wpuld have had if 
the offender had been convi6ied, namely, execution : and there- 
fore, the writers on the law of England clafs an appeal of mur- 
der in the books under the head of criminal cafes. 

With regard to cafes that have been cited as happening 
here, it is an.oni(hing that it ever (hould have been doubted 
after the a£l of toleration, and zhet the flat. 7 & 8 Wm. 3.^. 34. 
when an attachment was moved for againft a Quaker, whe- 
ther or no he fhould be at liberty to give an anfwer on hii 
folemn affirmation, without being obliged to take an oath. 
But it is true that it was doubted three times in Lord Hard* 
Beu'*^* w/riVs time, and never refolved J 5 for the court avoided the 
drewstoo. queftion by difcharging the rule upon fome other matter. I con- 
fidcr it, that as to his own anfwers, he is a good witnefs ; for after 
the a£l of toleration, it was fettled in the cafe of Sir Thomas Har^ 

3 '^>«» 
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ri/oH, Chamberlain of the city of LonJoa, verfus Evans ^ purfuant l^*l6^ 
to the opinioQ of all the judges except one, •' that a dijfenter from — — • 
** the Church of England is not guilty of a crimen barely by hav- ^erfin 
" ing that religions opinion'':' Evi .irr. 

Quakers, 



* The particulars of that cafe were as follow t Horn/on levied a plaint in the 
Hieriff *8 court of the city of Londm againfl Enrans in a pica of debt for fix hundred 
pounds, for not ferving the office of (herlfF, having been duly nominated^eMed into 
and publicly call.J upon to give hit confent to uke upon him the faid office pur« 
fuanc to the charter of King ^o^, the a^ of the Common Council, ^c. Tlw 
defendant pleaded firft, the corporation ad» 13 Car, a. ft, 1. e. i. JeS. 12. by 
which it is enacted, <* That no perfoA fliali be eleded into any office, or place in 
<< the aa mentioned concerning the government of any corporation* who fliaU not 
<< within one year bctore his flcdioh have received the facrament of the Lord's 
** Supper according to x\\t rites of the church of England^ and have taken the oatha 
<* of allegiance and fupremacy, and fubfcribed the declaration in the faid a^ fpe* 
<* cificd : And in default thereof, every fuch placing, eledion and choice, it de. 
«* clared to be void." The defendant further pleaded the toleration aA, x tVm, 
and Mar, c i %. and then pleaded in fubflance and to the cfTea following : That 
the office of fherifl^ of London it an office to which the provifion of the Aat. 1 5 Car, 2, 
y?. 2. c.^. extends; that he it, and was at the time of the pretended elec- 
tion of him to tUe faid office, a Proteftant dijfenter^ qualified agreeably to the terms 
of the flat. I 9fh» and Mar^^ c. 1 8. and that he had m/, within one year next before 
the faid pnttndtd tleSion^ taken tbcfacrdment of the Lord's Supper according to the rites 
of the Church of England, nor had ever, or cemld he in anfciena take the fame, and 
that he was not bound by law to take the fame, of which t'le Liverymen of the 
city had due notice at and before the time of the eledlion ; and by reafon of the pre* 
mifes, &e, the faid liverymen were prohibited {rom ehffing him to the faid office ; and 
the faid defendant was difabledy and utterly incapable of being ele&ed to be one of the 
fheriffs of the faid city of London , and thejeby the (zidfuppofed eleffien was void. The 
phintilf inr hit replication fet forth the ftat 5 Geo. i. c. S-feff. i. for quieting and ef^ 
tahlijhkng corporations, by which it is enaAed, '< That all perfons adlualJy in the 
" potrefXion of any office, and who are required by flat* 13 Car. t. ft. %. c. i. to 
«< take the facrament of the Lord*s Supper according to tlte rites of the church of 
'< £/}^A'a</ within one year, &c, (hall be confirmed in their refpe^ive offices, iK>t* 
" withilanding their omiffion to take the facrament as aforefaid, and (hall be in* 
*< dcmnified from all incapacities,** ^c. 

To this replication the defendant demurred. The plaintiff joined in demurrert 
and, on argument in the fheriff*s court, judgment was given on the demurrer 
fpr the plaintiff. The defendant brought a writ of error returnable in the couft 
of huflingt of Common Pleas in the city of Londonj affigned the general errors, and 
the plaintiff rejoined there was no error : The cpurt of huflings affirmed the judg* 
ment. ITpon which the defendant obtained a fpecial commifTion of errors dire^» 
ed to Sir John miles. Chief Juftice of the C. B. Sir Thmas Parker, Chief Baron, 
Sir Michael Fofier, Juflice of R. £, The Honourable Henry Batbwft, Juflice, C- B^f 
and Sir Eardlj tVilmta, Juftice of R, B., or any two of tliem, to infped the faid judg« 
mcnt and affirmance thereof at Guildhall. After three folcmn arguments before 
the Judges, in the faid commiffion named, on the 5th of July 1762, the faid fe« 
vsral judgmenci of tbe (herlff *t court, and the court of huflings, were revcrfed by 

t^e 
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1775* Quakers, thcrcfoic, fincc that aft, arc not in the eye of the l>w 

— guilty of a crime by faying that fincercly they cannot fwcar 

^^^frfuT^ according to our form of oath. It id a fair excufe for them, 
Xtkaitt. and a reafon for difpenfing with the ufual form ; other wife- 
by reafon of their fcruples they would be imprifoned for life; 
for you cannot take their anfwer upon interrogatories. 

Neither of the aAs difpenfe with a Quaker's giving evidence 
in a criminal cafe ; and an attachment will go upon refufal. 
But he might now fay the toleration a£ls indemnify me, and 
take notice of my fcruples. 

It is remarkable that the ftat. 7 fjf 8 Wm.'^. e. 54. in the firft 
feflion, gives Quakers a right to affirm in all cafes whatever 
where another man may take an oath. This is general ; and 
it is inferted by way of exception only that he (hall not be ad- 
mitted in a criminal caufe* It is a purgation of himfelf not 
giving evidence when he is to anfwer interrogatories. 
• %Str, In the cafe of Rex verfus Turner • on a motion to quafii an 

'**^' appointment of overfeers, the court faid, though the profecution 

is in the King's name, the end of it is a civil remedy^ and very 
properly allowed the Quaker's affirmation to be read. 

It is extraordinary, that upon all the cafes of attachment not 
one was argued upon the ground of its being a criminal cafe \ 
and to be fure the exception might as well hold on an affirihation 
taken to hold to b^il ; becaufe it deprives a man of his liberty. 
The very laft attachment for non performance of an award was 
obtained in this court upon a Quaker's affirmation, and not 
a word faid by way of objection to it. That was the cafe of 
Taylor verfus Scott. 



the iifrtfm»»9»j opinion of all the Judges, in the faid commiflion then furvlving, 
Lord Chief Jufticc fVilUi beinj before that time dead. 

The pl.-iinciff afterwards biought a writ of en or returnable in Parliannent, which 
was argued by Mr« Charles Torke, and Mr. Narton (or the pJaintifF ; and by Mr. Dt 
GVryand Mr. failles for the defendant : And on Fthruary i^t\\ 1767, council hav- 
ing been fully heard, the following queftion wa$ put 10 the judges : •* Whether, 
<t upon the fafVs adnnittcd by the pleadings in the caufe, the defendant is at liberty 
" or ihould be allowed to object to the validity, of his ele^ioo on account of his not 
<' having tak^n the facrament according to the rites of the church of EngUnd^ 
** within a yc-r before, in bir of this adlion ?'* 

The Judges differing in opinion were heard firwiim : Slxof the Judges prefcnt 

delivered theii opinions with their reafons in the cfirmative^ and the remaining 

• Mr. Ba- J"^S*^ * prcfcni delivered his opinion with his reafons in the negative. Whereupon 

Ton Verrott, it wa« ordtred and adjudged that the ju igment given by the cmmiffioners Jclfg4itei^ 

rcvtrfing the judgments given by the QicrifTs court, and court of huilings, be a^^mU- 

We 
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We are not under the lead cmbarraffmcnt in the prefent cafe : 1776, 
for there is not a fingle authority td prove, that upon a penal ac- . -^ 
tion a Quaker's evidence may not be received upon his afErtn- nftrjia 
ation. Therefore, I am of opinion that Mr. Juftice JNares did ^^***^^* 
perfectly right in admitting this Qiiaker to be a witnefs upon his 
afRr.r.ation ; and confiequently that the rule for a new trial 
£hv:>iiid be difchar^ed. 

The three other Judges concurred. 

Rule difcharged. 
Mr. Rooke mentioned that in Co. Litt. 284 and 287, the writ 
of appeal is ranked under placita criminalia. 



Bexwell ver/us Christie. f**. 3d. 

TTHIS was an a£lion on the cafe, brought by the plain- Aaiondoe* 

tiff againd the defendant an auflioneery and fo dated to gainft an 

be by profeffion in the declaration, for car^Iefsly and negligently ^J.^^'^r**' 

felling the plaintiff's gelding, which he had dir#£lions not to atorfcat 

let go under 15 /. for a Icfs fum, viz. 6 1. 16 s. 6d. contrary to price bid 

fuch directions, and contrary to his undertaking not to fell it ^*" ^^"*f 

under the fiid fum of 15 /. l^lea not guilty. Verdidl for the theowne^t 

plaintiff, fubjett to the opinion of the court upon this qucftion ; **Pf«ft <>*- 

Whether, under the circumftances of this cafe, the auftionecr was to let him 

bound to hid for and buy in the horle, if no one bid to the uu^^^f^^ 

amount of i c /. for it ? The cafe at the trial appeared to be. named. 

that the au£llcn nt wnich the horfe was fold, purported to be " a ,j theownl 

** faic of gooos and cifcds of a gentleman deceafed, at his houfe ^^^ h*d ^* 

c* ill the country, by order of the executor."— The horfe was not auaioneer 

mentioned in the catalogue ; but was fent by the plaintiff to be J^/jf ^« 

^ / r horfe »/«t 

fold, with a written order not to let him go under 15 /. and the fuchapai. 
plaintiff had no other connexion with the fale. The conditions -.^ 

' price I ano 

of fale were " that the goods (honld be fold to the bed bidder." notlowtr. 
Lord Mamjield upon reporting the cafe faid, that the pra£tice at 
au£lions of owners buying in their own goods, druck him as a 
fraud upon the public ; and that the nature of thefe fales re- 
quired the goods diould go to the bed real bidder. 

Mr. Mamjield and Mr. Morgan for the plaintiff infided, that 
the defendant ought to have obeyed his indrudions, and not to 
have let the horfe go under the 15 /. That by taking the horfe 
from the plaintiff's fervant and putting him up to audion, he had 
engaged not to fcUit forlefs than 15 /. and| therefore, his doing 

5 fo 
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Y»% fi> was a fraud upon the plaintifF^ who would not hare left 
— the horfe with th« defender, much lefs have bad it put up to 



BtXWCLL 



!r4s ^^^ ^^ ^U» ^^ '^^ ^^^ ^^^ underftood the defendant meant to com- 
Calif Til. ply with his dtreAionS) and that it was legal for him fo to do. 
That this was the practice at all au£kioi\s ; confequentlj, if an 
univerfal pradice, could be no fraud on any body. But in fad, 
this was no more than a dire£lion to fet the horfe up at that 
price, and that there fhould be no bidding under. 

Mr. Wallace and Mr. Dunning for the defendant infilled, that 
it would have been a fraud upon the fale if the auflioneer had 
bid or provided a bidder to puff this particular lot or any other 
• lot in the fale ; and, therefore, the a£lion could not be main- 
tained. 

Lord Mansfield. — The matter in queflion is in itfelf of fmall 
value ; but in refpe£l of the principles by which it mud be govern, 
cd, it is a queflion of great importance. Since the trial I have 
mooted the point with many who are not lawyers, upon the mo- 
rality and reditude of the tranfa£lion. The queflion is, Whe- 
ther a bidding by the owner of goods at a fale under thefe con- 
ditions, namely, *< that the highefl bidder fhall £ie the purchafor, 
<< and if a difpute arife, to be decided by a majority of the per* 
** fons prefent," is a bidding within the meaning of fuch con- 
ditions of fale ? 

There is no exprefs undertaking on the part of the defendant, 
nor is it, as has been ingenioufly faid, a dire£lion that there 
fhould be no bidding under 15 /. which might be fair: But the 
diredlion given to the defendant is, ^' not to let the horfe go tinder 
** 15/. ;" which implies there might be a bidding under that 
fum. The quedion then is. Whether the owner can privately 
employ another perfon to bid for him ?— The bafis of all deal- 
ings ought to be good faith ; fo, more efpecially in thefe tranf- 
a£^ions, where th^ publid are brought together upon a confi- 
dfcnce that . the articles fet up to fale will be difpofed of to the 
highed real bidder : that could never be the cafe, if the owner 
might fccretly and privately inhance the price, by a perfon cm- 
ployed for that purpofe ; yet tricks and pra£lices of this kind 
daily increafe, and grow fo frequent, that good men give into the 
ways of the bad and diflioned in their own defence. But fuch 
a pradlice was never openly avowed. An owner of goods fet up 
to falc at an au£tion never yet bid in the room for himfelf. If 
(uch a pra£lice were allowed, no one would bid. It is a fraud 
upon the fale^ and upon the public* The difallowing it is no 

^ hardfhip 
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hardfliip upon the owner. For if he is unwiUiog his gofods i77($. 
fhould go at an under price, he may order theui ta be (et up ^ 



his own price, and not lower : Such a diredlion would be fair : ***^«-«' 
Or he might do as was done by Lord AJbburnbam^ who fold a Caiffrn* 
large eftate by au£^ion ; he had it tnferted in the conditions of 
fale, that he himfelf might bid once in the courfe of the fale : 
and he bid at once 15,000 or 20,000 /. Such a condition is fair \ 
becaufe the public are then apprifed, and know upon what terms 
they bid. — In Holland it is the pra£^ice to bid downwards. 

The queftion then is, is fuch a bidding fair ? If not, it is no 
argument to fay it is a frequent cuftom : Gaming, (lock-jobbing 
and fwindling, are frequent. But the law forbids them all. 
Suppofe there was an- agreement to abate fo much ; which is the 
cafe where goods are fold by one perfon in the trade to anpther : 
they abate fometimes 10 or 15 per cent. Such an agreement be- 
tween the owner and a bidder, at a fale by a£lion, would be %, 
grofs fraud. What is the nature of a fale by adion ? It is, that 
the goods (hall go to the higheil real bidder. But there would 
be an end of that, if the owner might privately bid upon bis own 
goods. There is no contrail with the auAioneer. He is only 
an agent between the buyer and feller. He may fairly bid for a 
third perfon who employs him, but not for the owner. 

In this cafe, there is another fraud put upon the public. For 
by the catalogue the goods arc defcribed to be " the goods of a 
** gentleman deceafcd, and fold by order pf the executbr.'* Upon 
this reprefentation, many people would attend to bid, on a fuppofi* 
tton that the goods were neceflarily to be fold at all events, whe« 
ther valuable or not valuable ; whereas they might have their fufpi- 
cions if they were the property of perfons living. Horfes, or any 
other fpecies of property, belonging to perfons that are dead, are 
not fo likely to be faulty as thofe which are parted with by per* 
fons in their Itfe'time. 

We all remember the fale of a gentleman's wines*, where vaft • Mr. BrU* 
quantities had been fent in belonging to other perfons : And all ^w'*. 
fold at a very high price, under an idea they were his. The con- 
fequence was,moft of the buyers were taken in. 

Therefore, upon full confideration, I am of opinion, that a 
bidding by the owner in the manner contended for, and agree* 
able to the direflions given in this cafe, would have been a 
fraud upon the fale: And confequently, that this adlion againft 
the defendant as auftionecr, <:annot be maintained. 

Aston, Juftice — I am of the fame opinion. The direftions in 
this cafe are neither agreeable to the catalogue or the conditions. 

Mr. * 
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1775. Mr. Jullice WtUes and Mr. Jaftice Ajhhurft were of the fame 
- opinion. 

Htetjut Per Cur. — Rule for a new trial without cofts, altered to a 

Cmeuti*. nonfuit without cotts. 

Vide ftat. 17 Geo. 3. c. 50. feB. 10. and ftat. 19 Geo. 3. c. 56. 
/e8. 12. 

Howard V. Ca//<4 6 T. 1^ 642. 



SgmeJof. Alexander ver/us Vaughan. 

One who TTHIS was an a£lion of trcfpafe againft the mefleneer to a 
En^landy commiUion or bankruptcy tor leizing the books^ papers, and 

whether j^jjjg ^f exchange of the plaintiff, 
native, de« o '^ 

fijzen, or The defendant pleaded, ijl^ The general iflue; 7il/yf A juftifica- 
Dev^a re- *^®" under the ftatute 13 E/iz, c. 3.; 3^/;^, A juftification under a 
fident trader commiflion of bankruptcy iffued againft the plaintiff, fetting forth 
but who ' ^he proceedings at large.—- To the in/l plea, the plaiatiff np/ied^ 
•^*"*f that he was not a merchant and trader, and a perfon within the 

over here * 

occafional- defcciption of the bankrupt laws. 

oomwriti an ^^ ^^^ *^**^ before Lord Mansfield at the fitlings after Michael^ 
aaof bank^ mas term, 1 775, at We/lminfier, a general verdifi was found for 
"^^lietot the plaintiff, 
the bank. Upon a motion by Mr. Wallace for a new trial. Lord ManS" 

nipt laws* ^ , , t r n 

jfi^ld reported the cafe ihortly thus : 

Alexander , the plaintiff, who was a native of Scotland, refided 
there, and had a great houfe of trade at Edinburgh : beGdes that 
bufinefs, he was concerned as partner with Bell and Company in a 
great brewery. In both charaders he might beconfideredasone 
of the greated traders in Europe, and he traded to all parts of the 
world. He comes to England, and being there occafionaliy^ is ar« 
reded, aiul lies in prifon two months, v/hich is an a£l of bank- 
ruptcy. 

The quedion is, Whether by the Engljjh datutes againft bank* 
rupts, a perfon, to come within the meaning and defcription of a 
trader there named, mud not be a refident trader ; that is, Whe* 
ther, as the a£l of bankruptcy mud be localy in England, the 
trading fhould not be fo likewife ? or, Whether fuch a perfon as 
the plaintiff, coming occafionally to England, is liable to the Eng" 
lift) laws againd bankrupts ? 

This is the general quedlon.— But the defendant infids, that 
be the general quedion as it may, the plaintiff in iz€t traded In 
England after his coming here, and feveral inftancea were gi?en in 

evidence 
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evidence at the trial, and left to the jury. But they are not neccf- 1776. 
fary to be moved till the court has decided the firft point ; there- 



fore let the rule be, to fliew caufc why a nonfuit iliould not be en- '^^**' 
tcred, with liberty to move for a new trial, if the court fliould be ^^f"' 
of opinion with the plaintiff. ***** 

Mr. Dunning^ Mr. Davenport ^ and Mr. Lucas now (hewed 
caufe. 

The general queflion is, Whetlicr a Scctch trader, occafionallj 
coming to England^ nnd committing an aQ. of bankruptcy^ is en-, 
titled to the benefit of the laws agalnfl bankrupts in England? 
They argued he was not. That the dcfcription of perfons who may 
become b.*nkrupt by the ftatute 13 EL c. ^.Jiat. i Jac. i. r. 15. 
indjfat. 21 Jac. I. c. 19. is, "merchants or other perfons ufing 
** the trade of merchandize, Wf. being fubjecis bcrncfthls realm or 
•' denizens** 'I hat one of the acts of bankruptcy fpecificd by the 
ftatutes, is ** departing the realm,'* which cannot be faid of a^^- 
reigner. That a Scotchman^ fince the union, is as much a foreigner 
in refpedb of thefe (latutes, which do not extend to Svotla/idf as 
any other alien; and therefore to fny, that from the circumilance 
of the plaintiff's trading to England, the bankrupt laws upon his 
arrival here immediately attach upon him, would be to make the 
bankrupt laws binding upon all the world. Such a conftru£lioa 
would alfo be attended with the mod mifchievcus confcquences» 
as it would be an encouraj;emcnt to indigent foreigners to refort 
to this country, merely for the purpofe of clearing themfclves by 
a commiffion, and highly injuiious to their creditors, who might 
not even have notice of it till after the certificate was obtained. 

Mr. Wallace^ contra, for the defendant, infiftcd that the plain- 
tiff was an objcft of the bankrupt laws. That hy Jlat. 21 Jac, X. , 
£, 19. /cSI. 15. " Strangers, as well us natural-born fubjecis and 
** denizens are exprefsly made liable to the bankrupt laws." A 
man born here, and eflablifhed in a foreign country in trade, com- 
ing over here, is liable to a commiflion. An alien coming here 
is liable to be arrefted, and to all demands of creditors. He may 
aflSgn all his effcfts for the benefit of his creditors, and there is 
no diftinQion between Scotch, Irijh, Dutchy Frcndi, or any other 
alien. He cited ex parte Smith, from Mr. Phi/lp Carteret ff^'ebb's 
notes, before Lord Hardwicke, 23d December 1 737. " John A/h» 
" le^ went from England in 1720, and refided in Barbadoes till 
« 1735, where he was a faftor, and planter, and traded to Eng* 
<< landy by fending goods from his plantations, and receiving goodi 
<* back again bought in England; and difpofcd of goods, fent from 

*' England 
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t'j'jS* ^^ England to Barbadois^ for merchants in England as a faftor^ 

— " and being greatly indebted, came to England \n AprU 1737; 

ANDiR " ^^^ committing an aft of bankruptcy, a commiffion iffucd:" 
^trjus Upon a qucftion, Whether he was within the ftatutes of bank- 
' rupts, the cafe oi Sedgetuick verfus Bird^ i Salh. no. D^dfwortb 
yerfus Anderfon^ 2 Jones y 141, 142. and Raym. 175. S. C. were 
there cited. Lord Hardwike faid — *< If this point had not been 
^< decided in Sedgewick^s cafe he (hould have doubted ; but as it 
*< was there decided, he held himfelf bound by that'determina« 
•• tionl" — This doftrine was again recognized by Lord Hard' 
wide in z cafe ex parte Williamfony 2 Vez. 249. 252. and I Atk* 
82. S. C In this latter cafe Lord Hardwicke treated it as a fet« 
tied point, that a trader abroad, who has traded to Englandj com- 
ing over here, is an objeft of the bankrupt laws : his only doubt 
was, whether there was not fomecoIlufion.--But it is clear there 
can be no colluGon in this cafe, becaufe the plaintiff himfelf dif* 
putes the commiffion. 

Mr. Mansfield was going to argue on the fame Gde ; but Lord 
Mansfield (lopped him, faying, he had rather hear what anfwer 
<:ould be given to the authorities cited, and whether the court 
was not bound down by them. 

Mr. Dunning and Mr. Davenport in reply, faid, that as to the 
Cafe of Sedgewick verfus Bird, the matter did not undergo a difcof* 
Con before the court upon argument, but was only held fo on a 
trial at bar; which, in faft, was not of much higher authority than 
an opinion at nifipHus. And therefore it was more than probable, 
that the court did not, at the time, weigh the extenfive bad coin 
fequences attending fuch a determination. That that cafe, like the. 
others, was mod probably the cafe of an Engli/bman returning from 
abroad hither. That as to the cafes oiAfi)ley and Wiliiatnfim^ thej 
both fubmitted to the commiffion ; and, therefore, it was but rea* 
fonabie that the creditors abroad fhould have time to come in and 
prove their debts. They again infifted, that an aftual refidcnceifl 
England w2iS neceflary to fubjeft a man to the bankrupt laws, and 
tliat the particular aft of bankruptcy defcribcd in the ftatutes of 
« departing the realm/* muft mean a departing from the bankrupt's 
home *, but it could never be faid that a perfon not refident in E/ig» 
landy (departed from England as his home \ much lefs could it be 
faid of 2L foreigner, who had never before been in England in his life. 

LordMANSFiELD.— There have been many things faid at thcbaf 
which have nothing to do with the queflion now before the courti 
i/7| With what view the commiffion was taken out ? ai/Zft With 

what 
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what view the plaintiflF lay in prifon, or why he now oppofes the i y'j6* 
comminTion. 3<//y, To what armount the plaintiff traded in Eng" ' 

hnd. ^thly^ The in fiances of his trading in England. All and«« 
thefe are out of the queftion. For fuppofing the general quef- W*' 
tion to be with the plaintiff, I left the inftp.nces of trading to 
the jury, who thought they were not fu-fficient proof of the 
plaintiff's having traded in England^ and as to that point, I gave 
the defendant leave to move for a new trial. The time of the 
plaintiff's being in England \s Mo immaterial. 

The cafe is (imply this ; a merchant who has traded to Eng^ 
land, but who is a native of, and condantly rt- fi'.lent in, a country 
not fubjeft to the Engli/b ftatutes concerning bankrupts, comes 
cccajionally to England^ is^arreftcil^ and lies in prifon two monthst 
which is an aft of bankruptcy. The queftion is, Whether fuch 
perfon, having traded to England, not in England^ is an obje£t 
of the bankrupt laws ? 

The circumftcmce of a trader being a natural born fubjeft, or a 
foreigner, makes no difference. The lall feftion oijlat ai Jac* 
I. f. 19. cxprefsly declares, that *' ft rangers, as well as natural 
•' born fubjcfts and denizens, ftiall be fubjeft to the bankrupt 
" laws j" and therefore it puts that point out of the cafe. But 
it ftill leaves the queftion, whether both natives and foreigners 
muft not be traders in England. 

I own, when the general quefticn was ftarted at the trial, I felt 
great objeftions, upon principles of juftice, to the idea of a fo- 
reigner, occ^fionaily coming ht^re, being fubjeft to the bankrupt 
laws. Wliocver gives ciedit, ^ivcs it upon the property a man 
has in the country where the credit is given. 1 was alfo ftruck 
with the very inconvenient confcquenccs that might arife in dif- 
ferent parts of our dominions, if a trader might come over here 
behind the back of his creditors, hurry through a commiffion, 
and obtain his certificate, before his creditors abroad could even 
know the commifllon had iffued. On the other hand, it appeared 
there w%s a locality in the dcfcription of the afts of bankruptcy, 
an! that the trader, whether a native or foreigner, muft be in 
England when he commits an aft of bankruptcy. Thciefore I 
determined not to give any. binding opinion at nif prius. 

The cafe ex parte IVi!Ii.:m/:ny I yltk. 82. did not ftrike me then, 
as it does now ; for the opinion there given was not an opinion 
founded on any part of the cale before the court. At the fanvi 
time 1 never doubted but that many fuch commiffions have if- 
fued, and that many perfons have come from Ireland and the 
plantations, on purpofe to get commiffions taken out againft thrm- 
Vol:I. Dd fclvc«. 
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1776. felves. I recommended it therefore to the counfel to fcarch for 
cafes decided upon the point. That fearch has been made^ and 



ANbKR feveral authorities have been produced. 

wr/w I ani confirmed in every objeflion thatarofe in my mind upon 

general principles, by what Lord Hardwicke fays ; but if in the 
year 1750 he^id not think the matter entire, I think it is notfo 
now. However it may (land upon principles, I think we are bound 
by the authorities. The cafes of Dodfivorth verfus Anderfon^ Sir 
9". Raym, 3/5. and SedgewUk v. Bird^ 1 Salk, 1 10. arcr ftrong au- 
thorities upon the fubjecl. The firft goes a great way : The 
court there fay, ^^ though it be found that the bankrupt bought 
" and fold but once in England^ it is not necejfory that he (hould do 
*' fo; for many merchants do only buy beyond fea^ Tin^fell here; 
<^ it is trading that makes a man capable of being a bankrupt, 
•< and it is plain that Grice did trade in England** From what 
the court had juft faid before, I take thaf to mean to Efjglafid* 

The cafe of Sedgewick verfus Bird^ is much ftronger . becaufc 
the bankrupt in that cafe never did any zQ. of trade in England, 

But the mod material authority of all, is the cafe ex parte 
Smith in Cane. Dec. 25th, 1737, upon the bankruptcy of one 
AJhley^ who was never rcfident in England^ nor had ever traded 
in England. That cafe was folemnly argued before Lord Hard* 
wickey and the feveral cafes abovementioned were cited and re- 
lied on. The bankrupt came over on purpofe to get the commif- 
fion taken out «gain(l him. The opinion given by Lord Hard%uicke 
in that cafe is much (Ironger, becaufs he had no doubt that the 
commiflion was fraudulent ; and therefore he gave his opinion 
both againft his inclination, and againft what he thought the juf* 
ticc of the cafe. The words of his opinion are very ftrong. " The 
** new laws relating to bankrupts have tufned the edge of com- 
•* miflions of bankruptcy, from being, as they were originally^ re- 
** medial to the creditor y and in the nature of punijbments to the 
*• bankrupt y whom they conGdered as an offender, to be the acci- 
^' dental occafion of great frauds. This has been the cafe here, 
** and I will, as far as I can, prevent the extending them to other 
•* parts of the wprld. If the aft of bankruptcy had been committed 
" abroad, to be fure no commiflion ought to go againft him for 
** that a6V. The affidavits fpeak only of his trading to England^ 
** while he reGded at liarhadoes. If this point had not been de- 
•' termined in Sedgewicl^s cafe, I fhould have doubted of it ; but 
" that cafe is in pointy and mull govern this. However, I will fuf- 
*' pend the allowance of the certificate till the creditors abroad 

•* have an opportunity to fend over proofs of their debts." 

This 



HILARY TERM 16 George III. B. R. 403 

- This throws a different light upon the cafe ex parte WlUlamfon 1776. 

before Lord Hardw'uke in the year 1750, which was 13 years *— 

afterwards; and (hews, that he continued of the fame opinion ^ndrr 
then, though the fame point was not immediately inquedion ^^^^l[*^\ 
before him at that time. 

Here the plaintiff traded to England^ and never was a refident 
trader in England^ but came hither only occafiotiMlly. The con- 
fequence is, that a nonfuit mud be entered. 

The other judges concurred. 

Per Cur. Verdi£t fet afide, and a nonfuit entered. 



Vauguam* 



Cameron et al. vtfr/«j Reynolds, Under Sheriff. t^?"^^^* 

TpHIS was a fpecial aflion on the cafe, in which the decla- Allaaions 
ration dated, that the plaintiffs had recovered a judgment jut/otxht 
againd one Fancouri : That ^fi.fa. was fued out and delivered JJ^^cof 
to the ftieriff, by virtue of which he feizcd and tocik goods and muft be 
chattels to the amount of 90/. 4/. and affigncd the goods to one ^"^^^^aJ^ 
^. Brown, in trud for the plaintiffs. That the defendant at that t'g^fierif^ 
time was under^Jheriff^ and by virtue of his ojfice ought to have default ot* 
executed to % Brown a bill of fale of the faid eoods : That a bill 'i'V*"^*^ 
of fale was prepared, and the defendant was requefied to fign it, imitif. 
thc/um and zWfets being offered to him : Th^t the defendant 
refufed to fign it, and afterwards executed another bill of fale to 
on? Richard Cavel^ and put him into poffc ffion ; by means* 
whereof the plaintiffs were put to a great deal of expence in an 
application to the court of B, R, to cancel the faid bill of fale to 
Cfive/f and in keeping poffcflion pending the application, and in 
paying warchoufe rent. Plea, not guilty. Vcrdidl for the plain- ' 

tiff. Damages 60 /. 

CaWtook poffcflion, kept it about a month, and received the 
money in the diop, to the amount of about 20 /. After quitting 
the poffcflion, Cavei brought an aftion againd the plaintiffs and 
their fervants, for fcizing and taking the goods, and brought an 
a£lion for keeping poffeffion of the houfe. 

In order to put a dop to thcfe a£Kon8, the prefent plaintiffs 
obtained a rule for the flicriff to execute a bill of f^ile to J Brown, 
and that the bill of fale to Cavel fliould be cancelled : That Cavel 
fliould account with Brown for the money received from the fale 
of the goods in the fliop, and that all further proceedings in the 

D d 2 aaiont 
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1*116. i^^iORs brought by Cjv^/againft the prefent plaintiffs and one 

Alexander Lobban fhould be (laid. 

^^Zrfu^^ At the trial, the cafe niade out on the part of the plaintift 
R»Y- was as follows: The judgment and execution were proved, and 
that thcjf.yb. was delivered to the defendant, then the under-Jbe* 
riffy who feized feveral goods under it ; and, upon an application 
to him for that purpofe, promifed to execute a bill of fale to the 
nominee of the plaintiffs, and ordered him to be put into poflef* 
(ion. That afterwards a bill of fale was made out for him by 
order of the defendant, and the ufual fees paid. That the de- 
fendant was then required to execute it, but he refufed, unlefs 
the money arifiAg from the fale was paid into his own hands. 
This the attorney for the plaintiffs refufed to comply with ; and 
made application to one of the high fheriffs, offering to pay the 
money into the hands of a banker. The high (heriff" thinking it 
reafonable, fent a mefTage to the defendant, recommending him 
to execute the bill of fale, and the plaintiff's then offered to pay 
the fum for which the goods were fold, and all fees to the de- 
fendant. But he abfolutely refufed to do it, and executed a bill 
of fale to CaveL The rule of the court of B* R. above mentioned 
was then read, which was not founded upon a motion for an at- 
tachment againft the defendant perfonally. or for mifbehaviour 
by him or the flieriff', but was a rule for a (pecific relief. Then the 
plaintiffs proved the cods they had been put to in making that ap- 
plication, and their expence in keeping poflcflfionof the goods. 

Lord Mansfield^ after reporting the cafe, faid, there were 
three points favcd at the trial. . y?, Whether the aftion would 
lie againft R^ynoUs^ the under -Jheriff? idly. Whether the rule of 
court was not a bar to the action ? ^dlyy Whcihct his lordOiip 
did right in leiiviiig the cofts to the jury in damages,' as Reynolds 
was no party to the rule ? 

The rule that had been obtained was to ffiew caufe why a 
nonfuit (hould not be entered, or why the judgment (hould not 
be arretted, or why a new trial fhould not be granted. 

"Mr. Dunning and Mr. BuIIer now fhewed caufe; and as to the 
firft queftion infilled, that though the aftion might have been 
brought againft the high fhcrifF, yet it alfo lay againft the under- 
flieriff', and in this cafe was properly brought againft /jtm, becaufe 
le only was in fault. For the high fhcriff', when applied to, was 
of opinion, and defirous the bill of fale fliould be executed to the 

plaintiffs, hut the defendant refufed to execute it. i RoIJ. Abr. 

g4. PL 4. «< An adlion lies by the demandant in a writ of en- 

"try 



MOLPS* 
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** try fur dtjfeifm^ if he pleafesy againft the under^Jberiff^ who has \']l6^ 
** received his fee to return a writ of fummons, and docs not re- — 

" turn it". \ Leon. 146. p/. 203. S. C. So againft the i/«ifr- ^""^'^jj^^ 
bailiff' o{ a Hberiy^ who has levied the debt under a warrant upon Kty- 
Tiji.fa' for concealing the writ, i Ro. Abr, 94. PL 5. So againft 
an under-^eri^ for proceeding after a habeas corpus delivered.' 
Iplett V. Williams f 3 Leon. 99. It is clear from thcfe authorities, 
that the plaintiffs had it in their ele£lion to fue either *, and if fo, 
the cpurt would not in this cafe make the high (herifF^ who has 
done no fault, liable ^ and leave him to feck, his remedy over 
againft the under-flieriff who was alone in fault. 

As to the queftion, whether a nonfuit (hould be entered, or 
the judgment arrefted, they infifted, if the objcftion to the aftion 
lay at all, it was upon the face of the record ; and therefore, the 
latter would be the proper rule. 

Secondly^ Suppofing the aftion well founded, the rule for can- 
celling the bill of fale to Cavel could not be taken into confidera- 
tion- in this adtion ; for it was a rule in another caufe, viz. be- 
tween Cavel and the plaintiffs. 

Thirdly^ The cofts were occaGoned by the defendant, and 
therefore ought to be included in damages upon this aftion ; 
otherwife the plaintiffs would be fufferers. 

Mr. Wallace and Mr. Davenport ^ in fupport of the rule, con- 
tended, that the high fheriff was the perfon alone refponfible 
to the plaintiffs. The law looks upon him only, and if he is a 
fufferer by the mifconduS of the under-fheriff, or any other of 
his officers, he has his remedy over againft them. They admitted 
an a6lion lay in the cafes cited ; but there it was by virtue of the 
ftatute of IFeJiminJlcr 2. c, 39. and 28 Ed. i. c. 16. and fo it ap- 
pears in Daltcn's Sheriffs 483, 4. and Doftor and Student, c. 42. 
B\xt /econdly, Suppofing the plaintiffs had their eledion in this 
cafe, the rule upon the former application is a complete bar to 
the a£lion ; becaufe under that rule the plaintiffs have already 
had a fpecific relief. If fo, they cannot have a double recom- 
pcnce for one and the fame injury. Thirdly^ The rule giving 
fuch fpecific relief being filent as to cofts, no aflion would lie 
for them ; and therefore they ought not to have been- confidered 
in damages by the jury. Inequity, upon a bill for a fpecific per- 
formance, if the court upon the hearing do not give cofts, no 
aflion can be maintained for them afterwards. Here the court di- 
rected a fpecific performance \ therefore the plaintiffs arc not en- 
titled to cofts for non-performance too.— C«r. advifare vult, 

D d 3 Lord 
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1776. Lord Mansfitldtht next day, after dating the cafe, delivered 

■ the opinion of the court as follows: The ift objcdion is in ob- 

nftrfus jedtion upon the face of the declaration, that this adion does not 

upLfti. ^'^ againfl the unier^Jhtriffy and therefore that judgment ought to 

be arrefted. , As to that, we are all of opinion, the a£lion does 

not lie againft the under-flierifF. It is an aAion brought a^^ainft 

him for a breach of duty in the office of (hcrifF. Wherever that 

is the cafe, the adion muft be brought againft the high (heriff, 

as for an aQ done by him ; and if it proceeds from the default of 

the under-fi)erifF or bailiff, that is a matter to be fettled befwecn 

them and the high (licrifF. 

An aaion The next obje&ion which arifes on the face of the declaration 

againft the 189 that the gtfl of the adlon is, the defendant's having refufcd to 

flieriff upon execute a bill of fale to the nominee of the plaintiffs, contrary to 
apromifdo - . . . . . 

execute a hi$ promt/e fo to do, and in breach of his office. As to that, it is 

to^the ^^^ ^^ P^^^ ®^ ^^^ ^^^y ^^ ^^^ office of (heriff to execute a bill of 
plaintiff's falc at an appraifcd value. It might be very inconvenient and high- 
ly injurious to defendants if it were. The legal and proper mode 
of compelling a fale by the (heriff, where he makes delay or re- 
fufes, is by writ of vcnditwni exponas \ upon which he muit return 
the money into court. But he is not compellable to execute a 
bill of fale to the plaintiff's nominee, hecaufe he has promifed 
to do fo. Thcfe obje6^ion8 go in arrcil of judgment. 
A rale of Another obje£lion is, fuppofing the a£lion would well have 

ST'Srrf/sJ' lain againft the defendant, whether or no the plaintiffs have not 
rtlitfy in a precluded themfclves from bringing this adiion ; having com- 
^*law,*thc plained againft the high (lieriff by motion, and upon fuch motion 
•party it not obtained an adequate recompence by rule of court. As to that 
two differ, point, the cafe was this -, the plaintiflFs not having the bill of fale, 
cRt reme- ^ould not maintain an a£tion againft the fecond vendee for the 

dioi js 1 bar ® , . 

to an aftion goods, or fur the profits of the (hop while he continued pofTcffcd • 
caufe? ^^^ ^^'^ ^^^ {^xtit, reafon, they could not defend themfelves againft 
the aflions brought by the fecond vendee againft them. There- 
fore they applied to this court, by motion againft the high (he- 
riff, for a rule to (hew caufe why the bill of fale to Cavel 
ihould not be cancelled, and a new bill of fale executed to 
the plaintiffs, upon the ground of the defendant having agreed 
fo to do. All the fa£ls upon which this motion was founded, 
. were nfts of the defendant Reynolds^ which the plaintiffs, 
in their application to the court, looked upon as the acls of 
the highjheriff^ and not as the a£is of Reynolds. Upon hear- 
ing all parties, the court gave the plaintiff's a Specific reliefs by 
ordering the latter bill of fale to be cancelled, and direding the 

execution 
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execution of the Termer. After that, a man (hall never be fuf- 1776. 
fiereH to purfue a fecond recompence. Befides, part of the rule 



of the court upon the application was, that " all further proceed- ^^^jJ!^ 

** ings fliould be (laid." It is not like cafes where two different R»vNotog 

remedies are given by the law : foi; inftance, where an arreft is 

illegnl 5 for there the court only correft the irregularity, and leave 

the party to bring his remedy for the falfc imprifonment, which 

the court cannot give without confent. But in this cafe, where ^ 

the whole proceedings are againft the high (herifF, and fo con- 

fidered by the plaintiffs themftlves, who make the application to 

the court, they (hall be bound. 

I thought yefterday it was material that the defendant was not 

a party to the rule, but I am fatisfied now that there is nothing 
in that objedion. 

The que (lion that arlfes upon thefe two points, one of which is Where t^ 
a ground for arrefting the judgment, and the other for a nonfuit, is SoTfiited 
what the court (hould do ? If we order a nonfuit to be entered, ^^he de- 
the plaintiff muft pay the defendant his cods ; but if w^ arreft the js entitled 
judgment, each partjwnuft pay their own cofts. Upon the whole, !^."*^ 
taking all the circumftances and complexion of the cafe into con- judgment it 
fideration, we think the defendant ought to prevail upon the each p«Jty 
motion in arreft of judgment, more efpecially as it appears upon P^y* ^>* 
the declaration that he might have demurred. 

Per Cur, Judgment arretted. 

Lord Mansfield added, that the proper mode would have been 
for the defendant to have applied to the court to ftay the pro- 
ceedings in this adlion. 



Sayer verfus Pocock. nwa^, 

FeL 6. 



M 



R. Wallace (hewe^caufe againft a rule to amend the record Replkatloa 
in this cafe after verdift, by adding the words, «• and the "fteTver*! 
" defendant does fo likewife,*' at the end of the replication, in- <l»^/ by in- 
ftead of ** isfc.** A prior motion had been made for a rule to /«Sj?rr In! 
(hew caufe why the judgment (hould not be arrefted, upon the fte«dof ^** 
ground of there being in fa£k no iflTuc joined, in confequence of 
the above defeft. 

The aftion was an a£lion on a (herifPs bond, brought by the 
plaintiff againft his bailiff. Plea, performance of the conditions 
generally. Replication that one Grov^/ recovered judgment in . 
another caufci and that the defendant fuffered an efcape, by which 

D d 4 attachments 
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l^^6. attachments iflucd againft the plaintifF. Another breach afligned 

•-^ was in not returning the writ. Upon one breach the defendant 

'verjut let judgment go by default. And on the other, the Jlmiiiter was 
Pocucr, j^Qf added. But upon this, the CJiufe went down to trial, and a 
defence was made. He cited i S/r. 641. where upon this6bjcc- 
tion taken it was held not amendable, and the judgment arrefted. 
AsTQN Juftice. There is a cafe of Cowperv. Spencer ^ 8 Mod. 376. 
where the plaintiff replied de injuria fua propria^ concluding to 
the country without ^x^yftmiiiter added : the court there held it 
was no ifluc : but it does not appear in that cafe, that abfqtse iali 
caufavfzs added ; ^nor that the conclufion to the country was 
followed by an ** Wr.*' But here the plaintiff has added, Wr ; con- 
fequently he meant fomething by it. Again, in the cafe of 
♦This h Cowperv. Spencer ^ 8 Mod. 376. * it docs not appear whether any 
cafe as in defence was made or not. But here there was a defence made. 
&r. 64.1. jf jjjg y^ added in this cafe could be condrued to fupply the 
place of the Jimilifer, it would only be iffue misjoined and cured 
by the ftat3tes ofjeofoils. But if ic^annolbe fo conflrued, then 
it is not within the (latutes of jeofails^ and the only qucilioii is, 
whether it is amendable. 

Mr. Dunning, and Mr. Davenport, in fupport of the rule, ftat- 
cd the proceeding to be thus : Two breaches wtre afligntd under 
the Jfat. 8 and 9 /F/w. 3. r. 11. To the firft the Jtmiliter was add- 
ed i to the latter only " fe**." and in this form the paper-book 
was returned to the clerk of the papers. It was, in fad, there- 
fore, his miftake. For upon the paper-book being returned 
the clerk is warranted to add the Jtmi/iter, and award of venire, 
and every thing neccflTary for the trial. By returnmg the paper- 
book, therefore, the defendant is precluded from taking any ob- 
jc£lion i and cited Gilicrt'^ Hiftory, C. 5. 152, 153. 

Lord Mansfikld. One is afliamed and grieved that fuch 
ohje£lions remain. They have nothing to do with the juftice 
of the cafe, but only fcrve to entangle, without being of the 
Icaft aid in preventing irregularity. 

Without confulcring whether it is within the ftatutes of Jeo* 
fiiiU, or not, it \% bed to amend to avoid a writ of error ; and there 
are three grounds which fatisfy me that the matter in this cafe is 
amendable. ly?, That it is an omiflion of the clerk, idly^ I will 
in this cafe adopt the rcafoning of Lord Coke, and conftrue 
«« i5fc" to mean every neceflary matter that ougiit t6 be expreflk 
•J i^Je C9, cd f. 3 J/y, By aniending, the court only make iiat right, which 

the 
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the defendant himfelf underftood to be fo> by his going down 1776* 

to trial. . * 

The three other judges concurred. W** 

Per Cun — Rule to amend a»folute, and rule for arrefting the Pococr. 
judgment difcharged. 



M 



Bruckshaw verjus Hopkins. rburfda^^ 

Fth. Sth. 

R. Willesj on the part of the defendant had moved to dif- Plaintiff al- 
charge a rule obtained laft term by Mr. BulUry on behalf >>^«<* «o 
of the plaintiff, for bringing back the venue to Loudon^ where xhtvemeuim 
it was originally laid, upon undertaking to give material evidence 'Yil^S 
in LofiJo/L-^Mr. IFU/es's objection was> that the application 
for bringing back the venue was too late. ^ 

The fafts were, that, after the venue had been changed from 
London to Lincolnjhlre by the defendant, upon the common^affi- 
davit, the caufe had gone down to .trial at Lincolnjbire afhzeSf 
when the plaintiff was nonfuited. This nonfuit had been after- 
wards fet afide, and a new trial dire£led. Accordingly, tHe caufe 
went down a fecond time to the alTrzes at Lincoln^ to be tried be- 
fore a fpecial jury, but, for defedt of jurors, was made a remanet. 
Mr. Willes infifted, that, after all thefc proceedings, the plaintiff 
could not bring the venuehdicV to London \ and cited Dickenfon v. 
F'l/ljer. 2 Sir. 858. 

Lord MANSFiik\D — The Maftcr fays, he takes the pra£lice to 
be according to the cafe in 2 Strange, 858. But it comes to the 
fame thing : For the plaintiff may at any time move to amend 
his declaration by altering the venue •• 

It was adjourned for the mafter to confider whether the plain- 
tiff could bring back the venue after plea pleaded. 

Lord Mansfield now delivered the opinion of the court. 

We defired the Mafter to inquire into the praftice, and con- 
fider, Whether the plaintiff could not bring back the venue after 
plea pleaded : The Mafter has accordingly inquired and confidered 
about it ; but he has not met with any thing material to the point 
in queftion, except the cafe cited from 2 Sir. 858, and two cafes 
upon amendment, 2 Sir. 1,162. Stroud v. Tilly, and 2 Str. 1,202. 
Rivet and others v. Ctolmondeley. 

• N, B, That muft be upon a rule to fhcw ctufe. 

3 Wc 
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1776. ^^ think it would be an idle circuity to put the plaintiff to 

, move to amend his declaration , in order to come at an alteration 

Br vet- of the venue \ and if we permit him now to bring it back, he docs it 

verfus 3t his peril ; becaufe, if he does not give material evidence in 

HorKim. London^ he muft be nonfuited ; and if it (hould appear to be a 

local a£lion by ftatute, he will be nonfuited upon the opening. 

The confequtnce is, that the former rule muft ftand, and Mr. 

WilUs will take nothing by his motion. 



S,^^3 DiNN ex dim. Geering, verfus Shenton. 

IN ejcftment for the recovery of certain lands in the county of 

Berks, upon not guilty pleaded, the jury found a vcrdid for 

the plaintiff fubje£l to the opinion of the court upon the follow* 

. ing cafe. 

JViUiamGeerlngy being fcifed ip fee of the premifes in qucf* 

tion, by his will of the 28th oi November 17381 devifed the fame 

as follows : <^ I give and bequeath to my grandfon, Samuel Sben* 

*< ion^ all that my meadow ground called Picked mead^ Ifi^g ^°^ 

•* being in the parifli of Denchworth in the county of Berks ^ to 

•* hold unto the faid Samuel Shenion^ and the heirs of bis body law- 

** fully to be begotten, and their heirs for ever, chargeable nevcr- 

** thelcfs, and charged with the payment o{ eight pounds a year unto 

«* my niece Mary Steven/on the elder, during her natural/^, to be 

*< paid her by quarterly payments : But incafetht faid Samuel Sbert' 

•< tonjhall die without leaving ijfue of his body, then I give and devife 

*• the faid meadow ground unto my nephew William Geering foa 

•' of Mr. WiViam Geerifig^ oi Denchworth aforeHtid, to hold unto 

** the faid William Geering the fon, and his heirs for ever, charge- 

" able as aforefaid, and alfo chargeable with, and fubje£l to, the 

** payment of ow hundred pounds^ of lawful money of Great Bri' 

*^ tain, unto my niece Ann Beale, within one year next after the 

*^ f.iia William, or his heirs, {hallbepoffeffedofthefaid meadow 

*• ground.'* 

** All the reft and refidue of my goods, chattels, real and per- 
** fonal cftates whatfoever, after the payment of debts, legacies, 
•* and funeral expenccs, I give, devife, and bequeath unto my 
'* grandfon Samuel Shenton, bis heirs, executors, admin iftra tors, 
<« and afiigns." 

The faid WilFiam Geering the teftatordied in 1739. 

The faid Samuel Skcnton the grandfon entered and died feifcd, 
leaving ijfue Samuel Shenfcu fl\e youn^Ter, his only childy who aJfo 

entered and died iellt d. 

Samuel 
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Samuel Sienion ytht perfon laft feiredy attained 2i» and died in i^fS: 
1768, having made his will, dated 23d ^/r/V 1767, and thereby 



devifcd the prcmifes to his mother, the defendant. Alary Shentcn, ^^ 
and her heirs and aflignsfor ever, who entered, and is now in pof- Gee»iwo 
fefTion thereof under the faid devife. Snsmtov* 

The leflbr of the plaintiff is the nephew of the teftator William 
Geeringy and fon of William Geering of Denchworih in Berk/hire ^ 
mentioned in the will of the teftator William Geering^ 

The queftion for the opinion of the court is, Whether the lef- 
for of the plainrffF had a good title to recover the lands devifed, 
in the ejedment mentioned ? 

Mr, Baldwin for the lefTor of the plaintiff ftated the queftion to 
br, whether Samuel Shenton took an eftate tail^ or an eftateiny<r^; 
and infidcd he took an ejlaie tail. He cited i Ventr. 225. King 
verfus Mellmg. i P. Williams 66^. and i Leon, 285. there citid, 
which he faid wasexadly this cafe ; alfo 2 Bun 1,100. Doe on 
the demife of Long wcv^xis Laming. 

Mr. T. Cowper contra contended, that the clear intention of the 
teftator was to give the children of Samuel Shentcn the elder a fee ; 
and if fo, the words " heirs of the body" might be coiiftrued to 
b« words of purchafc^ or words of limitation according tofuch intent : 
That it held been exprefsly fo held in the cafe cited from 2 Bur, 
1,100. which he faid was the only cafe he (hould take notice of, 
becaufe it was exaftly in point for the defendant. There the de- 
vife was to M. R. and the heirs cf his body lawfully begotten^and 
to their heirs and ajfigns for ever : The court faid ** the intention 
«' of the teftator was to give the children of M. R. afecy*' and 
accordingly conftrued the words heirs of the body, to be words of 
purchafe. lAtxt xht^oxds *^ their heirs for ever ^^^ plainly fliew the 
teftator meant the iffue oi Samuel ftiould take a fee. But another 
ftrong circumftance is, the legacy of 100 /. devifed to his niece 
in cafe Samuel ftiould die without leaving iffue. Of necefliry, 
therefore, the teftator muft mean a dying without iffue at the 
time of his death ; for if he intended fhe (hould wait till a total 
failure of iffue y flie might wait for an hundred yeais, or for ever. 

Lord Mansfield'A^td Mr. Cowper if he knew of any cafe, where 
upon a limitation of lands ^ upon a dying without ilTue, thofc 
words had been confined to a dying without iffue living at the 
time of the death. The diftin^ion is, between a devife of hnds 
and perfonal cftatc : in the latter cafe, the words are taken in their 
vulgar fenCc ; that is, dyng without leaving iffue at the time of his 

deaths 
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1776. Jeath. In the former^thej are taken in a leg:il fenfe ; and that 
iS| whenever there is a failure ofijfue •• 



ex^^. ^^'■' Cowper named no fuch cafe, but dwelt on the abfurdit; 

G»E«iHo of the dcvife to ** their bdrsfor ever^* if the intention was not to 

verju$ 

Shimton. give a fee. 

*hol^^*' Lord Mansfieldy after dating the cafe, faid, the queftion is, 

w[us whether the grandfon took an eftate tail, or an eftate in fee? 

r^'Sii. Now tlic dcvife is to Samuel Shenton, and the heirs of his hody^ and 

»99'— their heirs for ever. But the words " their heirs for ever^^ arc 

fat Gaunt, qualified by the fubfequcnt words, *< in cafe he ihall die imthwt 

I P. Wmu (I leaving ijfue^' which clearly (hew it to be an eftate tail ; and 

Pint»ury then, the teftator gives it over to the leiTor of the plaintiff. It is 

Elkin 1 p. *^ ^^^^^ ^^ admit of a doubt. 

fymt, 563, yhc three other judges concurred. 

w/«iCiv»p- Per Cur. Pojiea delivered to the plaintiff, 

man, i P. 

H^ms, 667. 



Umtiay, Rfix vcrfus Hart, Efq. 

V/f R. Davenport moved for dircftions to the Mafter to ftrikc 
out twenty-four of the fpccial jury ex parte^ \\t cafe the 
defendant and his agents (hould omit to attend the Mafter*s next 
appointment. The motion was founded on an affidavit of three 
appointments having been made, and their declining to ftrike 
out //// a dayjhould be appointed for the trial. 

The fpecial jury had been nominated in laft term : But the 
twenty-four had not been (truck out by the parties. And the 
caufe was not then tried ; but was intended to be tried at the 
fittings after this term. The defendant's attorney attended the 
Mailer's third appointment to ilrike out, but declined doing it 
for the reafon abovementioned. 

Lord Mansfield was clear the Mafter might do It without any 

dire£lion from the court ; and declined giving him any in par- 

. ticular, but had no doubt he might do it now, juft as if he had 

proceeded laft term \ and that it was right iqx him to adl as ufual, 

unlefs there (hould appear any particular reafon to the contrary. 

In the prefcnt cafe there had happened no change of (heriifs : 
which, as Lord Mansfidd obferved, had been given as a reafon 
why the fame jury fhould not ferve for the trial of the caufe, 
which had been already ftruck for a former intended trial. But 
he faid, he did n«t fee the reafon why the change of the Ihe* 
ritfs in the roeaq time, fliould make any diflbf encc. 

Mr. 
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Mr. Wallace faid, the Court of Cowmfl/j P/whad lately deter- l^^6. 

mined that it (hould be fo, and that the change of the iheiifFs «^ "^ 

makes no difFercncc. vtrfiu 

Lord Mansfield {My he was glad of it. Ha«t. 



T 



Rex verfus the Churchwardens of Taunton s^rday^ 

c* T ,,. Feb, iQtU* 

Sr. James. 

HIS was a return to a mandamus^ dire£led to ^i^Aw Ridge Return to a 
and Luther Troit^ churchwardens of Taunton St. James Jh^tiTc 
in Somerfet/bire. to reftore Lewis Cogan into the place and office was. not 
of lex ton of the laid parilh. fexton ac- 

They returned, that Lewis Cogan was not, according to the an- gj^^"^!^- 
cient cuftom of the faid narifh, duly eletled, and fworn into the '««; that 
faid place and oflSce, as by the writ is fuppofed : and further cuftom for 
they returned, a cuflotn immcmcrial for the churchwardens and iri- ^^^ inhabit- 

^ ** . . antSyCSfr. to 

habitants paying fcot, and bearing lot> or the major part of them rmcv/at 
to afTemble and eled a fexton for the faid parifli ; which perfon, fo th'f/T'c^ 
elected fexton, the churchwardens and inhabitants paying fcot wasr^»5tr«f 
and bearing lot, or the major part of them, for that purpofe af- fuciw-^J^ 
fembled in veftry in the parifh church, have for time beyond ^^ sc<xl- 
memory, been ufed and accuflomed to remove •, and ftill of right 
ought to remove from his faid office, at their will and pleafure : 
and then they returned a difcharge and removal of the faid Lewis 
Cogan from the faid office of Cexton, purfuant to the cuftom j 
and, therefore, that they could not reftore him. 

Mr. Alleyne objefted, that this return was bad as being incon- 
fiftent; for it (hews that the fexton was not well eleSledy and yet 
that he was regularly turned out , yvh'ich is repugnant; and if fo 
though onfe part of the return be good, the court will award a 
pGTcmplory mandamus : Regina verfus Mayor and Aldermen of 
Norwich f 2 Ld. Raym, 1,244. 

Mr. Buller contra : Both parts of the return are true; and they 
are not repugnant or inconfiftcnt. The writ fuppofes he was 
clefted according to the cuftom. To this it is returned, that he 
was not duly ele5fed according to the cujlom. And they further 
(hew a cuftom, to r^OT^^ the fexton at pleafure^ and that they 
have fo removed him. This is no repugnancy : for he might 
be elefted infaEl, though net duly according to the ancient cuf- 
tom : and, therefore, they had a right to remove him. Wright 
verfus Fawcetty Enjler 7 Geo, 2* B. R. fincc reported in 4 Bur. 

2^040* 

' Lord 



414 HILARY TERM i(S George III. B. R. 

I yyg. Lord Mansfield.-— I fee no inconfiftency or repugnancy at all. 
They return that Lenvis Cogan was not duly elided. But as it 



^efjus was clear lie had been in pojfejfton of the office, whether duly 
Churchwar- elefted or not, the return goes on and dates, ** a cuflom in the 

dens of .. ^ . 

Taowton '^ parifli to remove their fexton at pleafure\ and that in purfu- 
Sc Jamks. u anccoffuch cuftom, and agreeably thereto, they had aBuallj 
*< removed\i\Tvs^* Now where is the repugnancy of this return ? 
If he was not duly eledied, he certainly has no right to be re- 
ftored. But whether duly elefled or not, they fhew a right by 
cuftom to remove him at |>leafur^, and that they have done fo. 
There is no repugnancy in faying, that he was not duly elcA- 
cd, but that being in fa£l eledied, they had according to an an- 
cient cuftom removed him from the office. In either cafe they 
were equally entitled toexercife that right. Therefore, let the 

return be allowed. 

The three other Judges concurred. 



fr**i2ih. LiNDON verfus H00P£R« 

An aftion T TPON a rule to fliew caufe why a new trial (hould not be 
^money \j ^^^^^^^ jj^ ^j^jg q^^^ Mr. Juftice AJhhurJi read his report 

received as follows : This was an a£lion for money had and received 
10 recover brought by the plaintiff againft the defendant Hooper ^ who had 
^'^^"^^^J diflrainedxkit plaintiflfs cattle. The plaintiff infiHed he had a 

paid for the -^ * ^ '^ 

reieafc of right of common, and demanded his cattle to be reftored, which 
nueefeaf- ^^^ defendant refufed to do, unlefs the plaintiff would pay him 
ant, iliough 20 /. for the damage done. Upon this, the plaintiff paid the 
^ere money in difpute for the releafe of his cattle \ and the adlion is 

wrofij^ul. brought for that money. At the trial the queftion was, whe- 
ther the plaintiff was entitled to recover back the money fo paid, 
by this fpecies of a£iion ? My opinion was, that he could not *, 
for it would be extremely inconvenient and hard if a defendant 
ihould, upon his parol be obliged to come and defend himfelf 
againft any right that a plaintiff might fet up, without giving him 
notice *, and accordingly the plaintiff was nonfuited. 

Mr. Mansfield (hewed caufe, and infiftcd that an aflion for 
money had and received, was not the proper method to try this 
right. I ft. Bccaufe upon the general iffue, five or fix different 
queftions and matters of right might be involved,.,witbout any 
notice to the defendant, or intimation on the face of the record, 
how many and which of them were intended to be tried \ or to 

which 
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which in particular it would be neceflary fpr him to supply his 1^776. 
defence. Confequently he might come totally unprepared ; and — — — 
if not, yet the law will not intend a party to be prepared, unlefs «,^y^, 
he is legally appriftd by the record of what he is to defend. Hoopjta. 
2dly. The verdifl: itfelf will not decide the right; but only the 
immediate matter in diffute between the parties: And not evea 
that, at any conftderable diftance of time. For' as nothing ap- 
pears on the record refpecling the right, or even that the right 
itfelf came in quedion \ it might happen upon a future difpute, 
even between the fame parties, that the witneiTes might be dead, 
' and no trace might be to be found by which it could be af- 
certamed how the right was determined. So that in fuch an 
a£^ion, the defendant would not only be put to the greateft dif- 
ficulties in eftablifhing his right ; but after all, the remedy, if 
he (hould fuct^ed, would prove inadequate. On the other hand, 
if replevin or trefpafs had been brought, either of which would 
have been the proper a£lion to try this queftion ; the defendant 
would have had full notice by the pleadings how to* (hape 
his defence, and the record after verdift and judgment would have 
been decilive of the right. But it will perhaps be infided, that 
though replevin or trefpafs were open, yet the plaintiff had a 
right alfo to bring this aclion ; and, therefore, was at liberty to 
make his eleftion between them. But this is not like any of 
thofe cafes, where a party having different remedies, may cleft 
to fue either. In Mofes v. Macfarlan, 2 Bur, 1,006. the de- 
fendant compelled the ()laIntiffto pay the money againft his own 
exprefs agreement not to do fo. In Felthams, Terry ^^ it was * Bafttrni 
the only aftion that could be brought. In ^Jl/ey v. Reynolds^ 2 ^' ^ *" 
Str, 915. the money was extorted from the defendant under 
durefs of his goods : And no doubt, exadlion or extortion of 
money is a good ground to fupport an a£lion for money had 
and received. In Sadler v, Evans f, the only queftion was, whe- t Sincere, 
ther this aftion lay againft an agent for money received by him J^,r. ** 
on account of his principal^ and bears no fimilitude to the pre- '9^** 
fent cafe. In Sir Richard Newdigate v. Davy, i Lord Raym. 742. 
there could be no other adlion. But none of thefe authorities 
come near the prefent. The queftion here is a queftion of 
right ; and either replevin or trefpafs would have been the pro- 
per remedy. 

Mr. Morris and Mr. Buller^ contra^ infifted,that the payment 
in this cafe was a compulfory payment on the plaintiff for the re- 
Icafe ^ his cattle, which had been wrongfully impounded \ and, 

therefore. 



Ltnuon 
verjus 
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1776, therefore, recoverable in this a£i:ion. For wherever a party de- 
mands money ivlthout right and by compulfion, an adion for 
money had and received will lie, notwithftanding there may be 
Hoot Ki. other a£lion3 open to the plaintiff. 

But it is objefted, that upon this form of adion, the d|e{end- 
ant could have no notice^ what queftion was to be litigated. If 
he had not, it was his own fault : For on the demand of tho 
cattle by the plaintiff, he told the defendant he bad a right of 
common. The defendant denies he had fuch right, and infills 
upon a fum of money as a confideration for the cattle being rc- 
leafed. It is, therefore, not true that the defendant had no no- 
tice; for he knew the grounds upon which he demanded the 
plaintiff's money ; confequently he knew what he was to defend 
himfclf againft. 

Ohje£lion 2d. That replevin or trefpafs was the only pro- 
per aclion in this cafe.—- Anfwer \ the party ma^y chufe his ac* 
tion for money had and received. In ^JlUy v. Reynolds^ 2 Sir, 
915. detinue or trover was open to the plaintiff ^ yet this ac- 
tion was held to lie.— In Howard v. Wcod^ Sir Thomas Jones 
126-7. and Arris w. Stukeley^ 2 Mod, 260. it was held, ** that 
** indebitatus ajfumpftt lies for the profits of an office :" In both 
thofe cafes, every obje£lion now made was infifted on and over- 
ruled by the court. The quedion to be tried was. Whether the 
grant of the ofEce was good or bad \ but th^t did not appear from 
the form of the declaration ; nor was it poffible for the defendant 
to be apprifed what title the plaintiff intended to fet up. Agaio 
it was not the only remedy ; for an affize will lie for an office. 
Therefore, thefe authorities are exprcfsly in point* 

The queftion in the prefent cafe is. Who had a right to the 
money ? If it was the plaintiff's right the a£lion is well brought ; 
for an a£lion for money had and received will lie wherever it 
is due ex aquo et bono. The very gift of the a£tion is, that the 
defendant ist obliged by the ties of natural juftice to refund the 
money. 

In Feltham v. jTrrry, the court held that trefpafs would have 
lain if the defendant had ele£ted to purfue that fpecies of re- 
medy. The words of the court were thefe ; " it is manifeft that 
*^ the taking was tortious, and that the plaintiff might have 
♦* brought an aftion of trefpafs. But we all think he may wave 
" the tort^ and go for the money clearly due: And if he dcea, 
** it is a benefit to the defendant: Becaufe he can then recover 
*< no more than in equity he is bound to receive.'^ 

In 
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In all the cafes cited, the obje£lion as to want of notice was 1775, 
^ually applicable i and fo it muft be in every aAion for money ^ 
had and received. Sir Richard Nenvdigate v. Davy^ i Lord ^JJJ^" 
Haym, ^42. Mofes v . Macfarlan. JJtley y. Reynolds. Sadler y- Hoo?ti. 
Evans. But notwithftanding tliat, the fa£l is that this a£lion is 
always mod favourable to the defendant ; for whatever defence 
he can (hew to rebutt the plaintiff's title may be given in evi- 
dence on the general iiTue. 

In another refpe£l too this a£lion in the prefent cafe is par« 
ticularly favourable to the defendant ; for he had a right to 
dedu£l any expence he might have been at on account of the cat- 
tle ; which he could not have done if trefpafs had been brought. 
Therefore, upon the authorities, as well as upon the reafon and 
juftice of the cafe, the plaintiff is intitled to recover in this a£lion. 

Lord Mansfield now dated the cafe from the report of Mr. 
Juftice AJbhurfi^ from which I collcfted this additional circum- 
ftance not before mentioned ; namely, that the defendant agreed 
to return the money if the plaintiff (hould make out his right ; 
a(nd then his Lordfliip proceeded to deliver the opinion of the 
court as follows : 

The particular circumftanccs of a promlfe or agreement to re« 
turn the money, if the plaintiff (hould make out his right, do 
Hot diftinguifli this cafe from the general queftion : They relate 
to an amicable fettlement which never took place. 

The queftion then is general ; Whether the proprietor of 
cattle diftrained, doing damage, who has paid money to have 
his cattle delivered to him, can bring an a£{ion for that money 
as had and received to his ufe ? 

Though, after the caufe is brought before the Jury, an ob- 
jeflion to turn the plaintiff round, if the merits can be fully 
and fairly tried in the a£lion brought, is unfavourable \ yet, if 
founded in law, it muft prevail. We were extremely loath to 
allow it without full confideration. 

The prefent cafe is Cngular, and depends upon a peculiar 
fyftem of ftrift pofitivc law, 

Diftraining cattle, doing damage, is ^fummary execution in 
the firft inftance. The diftrainer muft take care to be formally 
right ; he muft feize them in the aft ; upon the fpot ; For if they 
efcape, or are driven out of the land, though after view, he can- 
not diftrain them. He muft obferve a number of rules in re- 
lation to the impounding and manner of treating the diftrefs. 

The law has provided two precife remedies for the proprietor 
of c»ttle which happen to be impounded. 

Vol. L £ « xft> 
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1776. ift, He may replevy : And, if he does, vpon Ae »rowry» he 

■ ' ■ ■»■ mud fpecially fet out a right of common^ qr fomc ptfaer title^ 
^iirr/*.r as a juaificatiou of the cattle being whcie they wcfc taken, 
Hoorxftf Or, 

^(^ly, If he does not chufe to replevy, bat is defirouQ tp have 
bis cattle immediately re«-delivered| be may make amends, and 
then bring an-a£lion of trefpafs for tilting hi« caftle \ and par- 
ticularly charge the money fo paid by way of amends^ as an ag- 
gravation of the damage occafioned by the treijpafs. If to fucb 
an a£lion the diftrainer pleads that he took them doing damagCi 
the plaintiflF mu{t fpecially reply the right or title which he al*^ 
leges the cattle had to be there. 

If inftead of an a£lion of trefpafs, an aAion to recover bacl^ 
the money fo paid by way of amends might b^ brought at 
the eledion of the plaintiflF; the defendant would be laid un* 
der a great difBcylty. He might be furprifed at the trial : He 
could not be prepared to make his defence ; he could not tel| 
what fort of right of common or other juftification the plain* 
tiff might fct up. 1 he plaintiflF might fliift his prefcription 2% 
often as he pleafed ; or he might reft upon objefUons to. the rci 
gularity of the diftrefs. The plaintiff can never he fuffered to 
ele£t to throw fuch a diOiculty upon, his adverfe^party* Be* 
ddes, as applied to the fabje£t matter of this queftton, the ac- 
tion for money had and received cculd never anfwer the equir 
table end for which it was invented, and deferves to be cncou- 
raged. For the point to be tried and determined in this ac- 
tion is, Whether the plaintiff's cattle trefpaffed upon the defend- 
ant's land ? That may depend upon the plaintiflfs right or the de- 
fendant's right, or the fad of trefpaffmg : Or it may depend up- 
on mtrt form. If the diftrtfs was irregular, the amends muft be 
recovered back again : So that, allowing the owner of the cattle 
to fubftitute this remedy in lieu of an adiion of tiefpafs, would, 
as between the parties, be unequal and unjuft; and upon prin- 
ciples of policy would produce inconvenience. It would break in 
vpon that branch of the common and ftatute law which relates to 
diftreffes. It would create inconvenience, by leaving rights of 
common open to repeated litigation, and by depriving pofterity 
of the benefit of precife judgments upon record. 

As to prefcriptive rights of common, the money paid by way 
of amends is-z/pecial damage y^nd is always fo alleged in the de- 
claration of trefpafs, which in every view is the aAion pecuBarlj 
proper for this kind of ^ueftiqn. 

An 
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An a£lion for money had and received is xnevf experiment I'j'jSm 
No precedent has been cited. This obje£lion alone M^ould not ■ 

be conclufive ; but upon principles of private juftice and public tin^* 
convenience, we think the method of proceeding ufed and ap* Hoo? st. 
proved for ages, in the cafe of diftrefies, ought to be adhered to. 

There is a mliterial diftindion between this and the inftances 
alluded to at the bar, where the plaintiff is allowed to wave the 
tre/JM/Sf and bring the aAion for money had and received. In tbofe 
inftances, tho relief is more favourable to the defendant. He is 
liable only to refund what he has actually received, contrary to 
confcience and equity. In tiiSf informalities, in taking or treat- 
ing the diftrefs, would avoid the amends, though the defendant 
had a right to diftrain, But, which is more material, in 
fho/e inftances, the plaintiff, by elef^ing this mode of a£tion, eafes 
the defendant oifpecial pleadings and takes the rift of being fur« 
prifed upon himfelf. In this^ he eafes himfelf of the difficulty 
and preciCon of fpecial pleading, and the burthen of proof con- 
fequent thereupon ; and expofes the defendant to uncertainty 
and furprife. 

The cafe of Feltham verfus T^errj^ Pafch. 13 Geo. 3. B. R. re- 
lied on in the argument, was a cafe of goods taken in execution, 
and fold under a warrant of diflrefs upon i convi£lion. The con- 
vi£iion was quaflied, Qonfequently there could be no juflificatlon. 
The plsCintiff, by bringing his adion for money had and received^ 
could only recover the money for which the goods were fold. 
Sut, if trefpafs had been brought, the defendant muft have plead- 
ed fpecially, and the plaintiff might have recovered damages far 
beyond the money adually received from the fale of the goods. 
So, where goods are taken in execution, which are not the pro- 
perty of the perfons againft whom execution is taken out ; jthe 
owner may wave the trefpafs, .and bring his zEtion for the 
amount of the money which the goods fold for. 

We think this cafe not within the rea/on of any, in which, hi- 
therto, the plaintiff has been allowed to wave the trefpafs^ and 
bring this adlion. — We think, to allow it, would not tend to the 
furtherance of liberal juftice, bpt would be a prejudice to the 
defendant, and in a public view, inconvenient. Therefore, wc 
agree that the plaintiff was rightly nonfuited at the trial. 

fer Cur. Rule for a new trial difcharged. 

THE END OF HILARY TERM. 
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